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IN THE MATTER of the bill C. 1620  on the "Ratification and implementation of the Protocol 
between the Government of the Italian Republic and the Council of Ministers of the 
Republic of Albania for the strengthening of cooperation in migration matters, done in 
Rome on 6 November 2023, as well as rules of coordination with the internal legal system" 
 
    

 
     

 
____________________________________________________________________________ 

WRITTEN SUBMISSIONS  FOR INFORMAL HEARING ON 8TH JANUARY 2024  
AT 5PM BY VIDEO-CONFERENCE 

from 
Professor Satvinder S. Juss 

___________________________________________________________ 
 

   
    

 
(A) Introduction  

 
 

1. I provide these Written Submissions as a Professor of Law from King’s College 
London and as someone who acted as a Barrister/Attorney in the Hearing before 
the United Kingdom Supreme Court in the ‘Rwanda Case.1  Of the many parties 
in that case, I represented SAA (Sudan).  Judgment was given on 15th November 
2023 and the Supreme Court declared that the British Government’s agreement to 
send asylum-seekers to Rwanda for the processing of their claims could not 
lawfully be implemented for a range of reasons.  Italy has planned to have a 
similar arrangement with Albania through an agreed Protocol that present awaits 
ratification in the legislature. The question is whether this accord, like Britain’s 
Rwanda Plan, will face the same ethical, legal and practical difficulties, which led 
the courts in Britain to intervene and upset the plan.  
 

2. The Italian Protocol is ambitious.  Its aim to build migrant camps in Albania is the 
first ever deal which will involve a non-EU country with the responsibility of 
accepting migrants on behalf of an EU member nation. It represents a significant 
change in Balkan refugee policy.  

 
3. The idea is to offer migrants the option of having their asylum-claim determined 

in an allegedly safe third country outside Europe, and thus to be able to deter them 
from coming to  Europe illegally on boats or other means. A record 150,000 
migrants came by sea to Italy in 2023, higher than the 94,000 who arrived in 2022. 

 
1 AAA (Syria) & Ors, R (on the application of) v Secretary of State for the Home Department [2023] UKSC 42 
(15 November 2023) (Available at https://www.bailii.org/cgi-
bin/format.cgi?doc=/uk/cases/UKSC/2023/42.html&query=(AAA)+AND+(Rwanda)  

https://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2023/42.html&query=(AAA)+AND+(Rwanda)
https://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2023/42.html&query=(AAA)+AND+(Rwanda)
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The Italian government would now  outsource its asylum procedures to the 
Albanian government. 

 
4. Under the Italian Protocol, signed in November 2023, its  navy and coast guard 

vessels are to intercept migrants in international waters, take them straight to 
Albania, where they are to be placed in one of two facilities which the Italian 
government will build in Albania.  Thus, (i) migrants will first be assessed at the 
popular seaside resort port of Shëngjin, and then (ii) migrants will be taken to 
Gjadër, some 15 miles inland, where they will await their decisions, at much larger 
facility, that will be constructed on a disused Cold War military airfield. If a 
migrant is successful in an asylum claim they will be brought to Italy. Those 
unsuccessful are expected to be returned back to their own countries. 

 
5. If the project works it will have wide-ranging implications. Rome’s model could 

be adapted by other European Union countries who are also keen to stamp down 
on illegal migration. There are, however, a number of legal, ethical, and practical 
difficulties, with this plan. 

 
 

(B) Practical Problems 
 
6. There is a history of such arrangements not being successful. A similar agreement 

between the EU and Tunisia failed in April 2023. It was just two months later that 
in June 2023, a British court halted the refugee agreement between that country 
and Rwanda because the small Central African country was not considered a ‘safe 
third country.’ 

 
7. The untested and unproven assumption here is that the requisite international 

rules will be adhered to. What is suggested is that (i)  requests for admission are 
to be speedily processed within 28; (ii) failed asylum-seekers are to be promptly 
despatched to their countries of origin should; (iii) the two Reception Centres are 
to be up-and-running by early 2024 and to operate under Italian jurisdiction; (iv) 
as many as 40,000 refugees per annum are to be accommodated;  and (v) Italy will 
pay €16.5 million to Albania in  a five-year plan as well as cover all running costs 
of operating the centres during this time. 

 
8. On this basis, what is proposed by Foreign Minister Antonio Tajani is (i) that once 

the Italian coastguard or navy has intercepted migrants in international waters, 
then Albania will have sent to them only those who have no right to stay in Italy; 
(ii) that Albania would have no children or pregnant women sent to it; and (iii) 
that those detained pending repatriation will be cleared within 18 months. 

 
9. Of the potential practical problems, the following would merit immediate 

consideration:-  
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(i) What will happen to a failed asylum-seeker, rejected in Albania, whose 
country decides not re-admit them?  Will Italy take them?  Italy has 
repatriation deals with only a few countries so how will it return failed 
asylum-seekers to their countries? It is noteworthy that only 4,000 of the 
150,000 migrants entering Italy in 2023 were returned home. So, if Italy will 
not take the failed asylum-seekers, will they be subject to indefinite 
detention in Albania? 
 

(ii) What will happen if the Albanian authorities do not complete each 
migrant’s procedures of identification and asylum within the stipulated 
time of 28 days? And how was the figure of 28 days arrived at bearing in 
mind that many more months are taken to process claims in Italy itself then 
a period of one month? 

 
(iii) What will happen to an unsuccessful asylum applicant who the Albanians 

cannot repatriate to their home country?  Do they get sent to Italy? But if 
this is so, then there is no difference between a successful applicant (who 
does have a right to come to Italy after processing) and an unsuccessful one 
(who does not after processing), given that both end up becoming the 
responsibility of Italy anyway and not of Albania (which is tasked to avoid 
Italy having to bear the burden of dealing with irregular arrivals)? 

 
(iv) What if Italy refuses to have unsuccessful migrants repatriated to them 

from Albania? Are such migrants to be subjected to indefinite detention at 
the camps in Albania in such an eventuality?  And if so, does Italy end up 
breaching its human rights obligations under the European Convention on 
Human Rights (‘ECHR’) and the Geneva Convention on Refugees, as well 
as the Torture Convention? 

 
(v) And if they are not to be locked up as unsuccessful asylum-seekers with no 

right to remain, do they proceed from Albania to enter into another EU 
country (such as Croatia in the north)? How will that be viewed by other 
EU countries? 

 
(vi) If that is the scenario that is likely to unfold in this situation, is there a risk 

that such migrants will then fall prey to human trafficking, which is already 
a scourge in movement of migrants to Europe? 

 
(C) Ethical Problems 

 
10. Of the potential ethical problems, the following would merit immediate 

consideration:-  
 

(a) The accord between Italy and Albania has been criticised by the 
EU’s leading human rights organisation, namely, the  Council of 
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Europe, on grounds that it is another example of “a worrying 
European trend towards the externalization of asylum 
responsibilities.” 
 

(b) Albania itself is a major refugee-producing country of a three 
million predominantly muslim nation. During Europe’s 
‘migration crisis’ of  2015, refugees from Albania were second 
only to Syrians, so that no less than 54,762 lodged claims in 
Germany alone.  The main risks to people arise on account of (i) 
human trafficking, (ii) blood feuds, (iii) expressions of sexual 
orientation and gender identity, (iv) domestic violence against 
women, and (v) actions of non-state actors. Even now it is the 
source of some of the most vulnerable claimants coming to 
Europe – in 2022 unaccompanied children from Albania 
comprised the highest number in the United Kingdom 
(amounting to 34%).  
 

(c) Albania’s Prime Minister, Edi Rama, had earlier denounced the 
accord on grounds that his country was not a place for the EU to 
dump its desperate people, as if they were toxic waste. He had 
initially said that refugee camps would never be built in Albania 
for use by the European Union. Such condemnation form their 
PM means that it cannot be assumed that they will even now 
actually be built. This is despite €16.5 million being paid to 
Albania and despite the fact that Albania is being offered the 
prospect in return of EU membership. But if Albania has shown 
unwillingness, this may be unsurprising given the view of the 
German Government that, “it is difficult to find countries willing 
to establish reception centers.” 

 
(d) The Protocol is arguably akin to the Rwanda agreement  that 

Britain signed in October 2022 with Rwanda. Ylva Johansson, the 
EU Commissioner for migration, has already remarked that such 
a model, which had been attempted not just by Great Britain but 
also by Denmark, is “completely unrealistic” amounting to a 
“violation of human rights.” In her opinion it would violate both 
EU law and the Geneva Convention on refugees, in its plan to 
send asylum seekers arriving in Europe to a country outside 
Europe for processing processes.  It is be noted, however, that the 
plan by Foreign Minister Antonio Tajani is to intercept the 
refugees in international waters.  Italy, nevertheless, will need to 
be careful that it does not attract litigation as it has done 
previously before the European Court (see below) as that will 
scupper the plan. 
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(e) The Protocol has arguably paid little attention to the ‘capacity’ of 
the Albanian Government to deliver. Although Foreign Minister 
Antonio Tajani has argued that there is no resemblance between 
this Protocol and the United Kingdom and Rwanda agreement 
(now declared unlawful by the UK Supreme Court) Albania is an 
impoverished country and no evidence has been provided that it 
has the necessary infrastructure to accommodate arrivals in the 
numbers envisaged.

(f) Albania will use military barracks on its  southern border, which 
it is hoped will be available for use  as accommodation, but where 
all the evidence is of facilities being understaffed and under-
resourced.

(g) The Albanian government itself has not engaged openly to 
explain publicly how they propose to plan the setting up of the 
two camps. Their reason is that if they were to be more 
forthcoming and if they were to announce their plans, this will 
only attract refugees to come to their country. However, this is not 
a plausible reason because refugees will come anayway.

(h) Finally, it is noteworthy that a re-admission agreement already 
exists between Albania and Greece (in much the same way as one 
already existed between Rwanda and Israel at the time that the 
UK government was negotiating with Rwanda for their plan), and 
under this agreement return back to Greece is prescribed within
14-days of a migrant being captured across the border. However, 
this agreement does not appear to be working at all (just as the 
Rwanda-Israel agreement had ceased to work when the British 
were negotiating) because the facility that Albania is meant to be 
using for these purposes lies empty to all intents and purposes. 

(C) Legal problems

11. Of the potential legal problems, the following would merit immediate
consideration:-

(a) The Albanian constitutional court has already blocked the accord,
of sending asylum seekers to Albania for purposes of processing,
on grounds that it potentially violates their Constitution. So for
now ratification of the Protocol is in any event automatically
suspended pending a fuller consideration of the constitutional
issues. At the very least (and just like the British deal with
Rwanda) the Italian Protocol is mired in a legal dispute raising an
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immediate question of whether by next spring the centres will be 
operational, as planned by Foreign Minister Antonio Tajani. 
 

(b) The accord with Albania has come to Italy at a cost of €16.5 million 
being paid to Albania. The British Government paid Rwanda £240 
million.  Not a single person has been sent by Britain to this 
African country and Foreign Minister Antonio Tajani may want 
to consider whether the same prospect lies ahead for Italy.  

 
(c) The overriding reason, however, for why the legal difficulties that 

lie ahead must be considered is to do with the ancient principle of  
non-refoulement,(and which the British Government also fell foul 
of in its Rwanda deal before the UK Supreme Court). The  non-
refoulement of refugees (meaning ‘non-return’ to their country of 
origin from where they have fled for reasons of alleged 
persecution) is unlawful under both international and European 
law. 

 
(d) Italy can ill afford to overlook the principle of  non-refoulement, 

because it has already previously been hauled up before the 
European Court of Human Rights for having in place a policy 
which was so illegal and unworkable that it had to be scrapped. 
This was in 2012 in Hirsi Jamaa and Others v. Italy case.2 The 
proposal by Foreign Minister Antonio Tajani is to apprehend the 
asylum-seekers while they are still on the high seas. But in that 
case the European Court held that when 24 people from Somalia 
and Eritrea were intercepted at sea in 2009 by Italian authorities, 
in an agreement with Colonel Gaddafi of Libya, and where then  
forced to return to Libya, which was their point of initial 
departure, that Italy violated their human rights in so doing. 
Returning individuals to countries, in breach of international 
obligations, which results in a risk of human rights abuses, cannot 
be a lawful State practice. 

 
(e) According to Foreign Minister Antonio Tajani the detainees in 

Albania would not be at risk of human rights violations because 
their entire detention and treatment would fall under Italian 
jurisdiction. However, given that EU asylum law cannot be 
applied outside the EU (as has been confirmed by the European 
Commission) in truth the Protocol with Rwanda will be nothing 
other than a ruse to  circumvent national, international and EU 
law. Lengthy detentions and other human rights violations could 

 
2 Hirsi Jamaa v Italy - 27765/09 - HEJUD [2012] ECHR 1845 (23 February 2012) (Available at 
http://www.bailii.org/eu/cases/ECHR/2012/1845.html)  
And cited as: [2012] ECHR 1845, 55 EHRR 21, 33 BHRC 244, (2012) 55 EHRR 21 

http://www.bailii.org/eu/cases/ECHR/2012/1845.html
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await those seeking asylum in Albania, where their treatment 
would not fall within the purview of the Italian judicial 
authorities at all, but would expose an already vulnerable group 
of migrants to the most severe of consequences at the hands of a 
foreign country. 

12. The Italian government remains bound by its international law obligations on non-
refoulement and it is bound by its duty to guarantee asylum. The right of asylum 
seekers and refugees only works if they are protected from refoulement, which 
means that that is their basic right. Indeed, non-refoulement is a core principle of 
international refugee law, which some would say is even a part of customary 
international law, making it binding on all States. In fact, Article 78(1) of the Treaty 
on the Functioning of the European Union and Article 18 and 19 of the EU’s 
Charter of Fundamental Rights, enshrine the principle of non-refoulement within 
EU law.  The Italian Government currently runs an unnecessary risk of  ignoring 
these commitments for little reward at the end. 

 

 

 
Dr Satvinder S. Juss, Phd (Cantab), FRSA. 

Professor of Law,  
Barrister & Master of the Bench of Gray’s Inn, 

Rm SW2.13,  2nd Floor,  
Dickson Poon School of Law,  
Somerset House, East Wing,  

King's College London, 
Strand, WC2R 2LS, 

United Kingdom. 
 

30th December 2023 
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