
RELAZIONE 


Finalità della direttiva 

La direttiva 20J 4/91/UE (di seguito UCITS V) modifica la direttiva 2009/65/CE 
(UCITS rV) in materia di organismi di investimento collettivo in valori mobiliari 
(OICVM) per annonizzare le norme nazionali in materia di funzioni e responsabilità dei 
depositari. di politica retributiva e di sanzioni. 

Su queste materie sono emerse, negli ultimi anni, notevoli divergenze delle normative 
nazionali in ambito DE, in quanto le direttive UCITS, di armonizzazione minima, 
lasciavano ampio margine per interpretazioni divergenti in merito alla portata delle 
funzioni del depositario e della sua responsabilità in caso di negligenza. Di 
conseguenza, nell'DE sono andati sviluppandosi approcci diversi, che hanno posto gli 
investitori in OICVM dì fronte: a livelli disomogenei di tutela nei vari paesi. 

La direttiva UCITS V si inserisce:, inoltre, in un più ampio pacchetto legislativo 
promosso dalla Commissione europea di revisione della normativa settoriale dell'UE in 
materia di mercati finanziari, mirante a ridare fiducia ai consumatori, dopo le recenti 
frodi fmanziarie che hanno danneggiato, in particolare, gli investitori al denaglio (c.d. 
retail). 

Al riguardo, l'analisi dei regimi sanzionatori nazionali svolta dalla Commissione 
assieme alle autorità di vigilanza europee, ha evidenziato una serie di divergenze e di 
debolezze che possono avere un impatto negativo sulla corretta applicazione della 
nonnativa DE, sull'efficacia della vigilanza finanziaria, sulla concorrenza, la stabilità e 
l'integrità dei mercati finanziari e sulla tutela dei consumatori. 

Per potenziare i regimi sanzionatori nel settore dei servizi finanziari, la Commissione ha 
proposto aI Parlamento europeo di fissare norme minime comuni a livello DE su taluni 
aspetti fondamentali, al fine di promuovere la convergenza e il potenziamento dei 
regimi sanzionatori nazionali. 

In particolare, nella direttiva UCITS V il legislatore europeo ha voluto conseguire 
un'armonizzazione minima dei regimi sanzionatori imponendo: 

\ 

• 	 un catalogo minimo di sanzioni e di misure amministrative, tra cui 
l'armonizzazione del limite inferiore degli importi massimi delle sanzioni 
amministrative; 

• 	 un e)enco minimo dei criteri sanzionatori; 

• 	 l'obbligo a carico delle autorità competenti e delle società di gestione di istituire 
meccanismi di segnalazione delle violazioni. 

Tale regime sanzionatorio si applica ad una serie di violazioni delle principali 
disposizioni di tutela degli investitori previste nella direttiva UCITS. 

Ambito di applicazione della direttiva 



La direttiva si applica agli OICVM. Gli Organismi di investimento collettivo in valori 
mobiliari sono quegli organismi il cui oggetto esclusivo è l'investimento collettivo dei 
capitali raccolti presso il pubblico in valori mobiliari o in altre attività finanziarie 
liquide, il cui funzionamento è soggetto al principio della ripartizione dei rischi, e le cui 
quote o azioni sono, su richiesta dei detentori, riacquistate o rimborsate, direttamente o 
indirettamente, a valere sul patrimonio degli organismi stessi. 

Gli OICVM possono assumere la forma contrattuale (fondo comune di investimento, 
gestito da una società di gestione) oppure la fonna societaria (società di investimento). 

111 Italia, gli OICVM, ai sensi dell'art. 1, comma 1, lettera m), del decreto legislativo 24 
febbraio 1998, n. 58, recante Testo Unico della Finanza (di seguito TUF), possono 
assumere la forma di fondo comune di investimento o di Sicav, cioè di società di 
investimento a capitale variabile. 

Termine per l'attuazione delle disposizioni europee 

Gli Stati membri devono adottare c pubblicare, entro il 18 marzo 2016, le disposizioni 
legislative, regolamentari e amministrative necessarie per confonnarsi alla direttiva e le 
applicano a decorrere da tale data. 

Ai sensi dell'art. 26-ter della direttiva, alla Commissione è conferito il potere di adottare 
atti delegati per specificare, tra l'altro: 

a) gli elementi da includere nel contratto scritto di nomina del depositario; 
b) le condizioni per svolgere le funzioni di depositario. 

AI riguardo, si fa presente che solo il l7 dicembre u.s. la Commissione ha preselltato 
una proposta di regolamento delegato. Gli Stati membri hanno tempo fino al 29 gennaio 
2016 per fare opposizione. 

La proposta di regolamento prevede che esso entn In vigore il ventesimo giorno 
seguente alla data di pubblicazione nella G.D.D.E e che esso si applichi sei mesi dopo 
l'entrata in vigore. Solo all'esito della procedura di adozione dell'atto comunitario 
anzidetto, che integra la direttiva per quanto riguarda gli obblighi del depositario, sarà 
possibile conoscere il tennine esatto entro il quale i gestori e i depositari italiani 
dovranno adeguare i contratti già in essere alle nuove disposizioni regolamentari 
europee. 

Procedure per l'attuazione della direttiva 

La delega legislativa è contenuta nel1'art. l. comma l, della legge 9 luglio 2015. n. 
114, (legge di delegazione europea 2014), pubblicata nella G.U. n. 176 del 31 luglio 
2015, ed entrata in vigore il 15 agosto 2015. 

Il termine di scadenza della delega è fissato al 18 gennaio 2016, come previsto 
dal1'articolo 31 della legge 24 dicembre 2012, n. 234, che continua ad applicarsi 
nell'originaria formulazione n:lati\'amente alle deleghe contenute nelle leggi di 
delegazione europee entrate in vigore in epoca antecedente alle modifiche 
apportate dall'articolo 29 della legge 29 luglio 2015, n. 115. 
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l principi e i criteri direttivi specifici per r esercizio della delega sono contenuti 
nell'art. lO della legge 114/2015 e prevedono dì: 

"a) apportare al lesto unico delle disposizioni in materia di in/ermediazione 
finanziaria, di cui al decreto legislativo 24 febbraio 1998, n. 58, le modifir:he e le 
integrazioni necessarie al corretto e integrale recepimento della direttiva 2014/9J/UE: 

b) prevedere, ove opportuno, il rieor.m alla disciplina secondaria adottata dalla 
CONSOB e dalla Banca d'Italia se,'ondo le rispettive competenze e in o~,'ni caso 
nell'ambito di quanto previsto dalla direltiva 2009/65/CE del Parlamento europeo e del 
Consiglio, del 13 luglio 2009, come modificata dalla direuiva 2014/91/UE; 

c} apportare le opporlune modifiche e inlegrazÌoni alle disposizioni in materia di 
sanzioni contenute nel testo unico di cui al decreto legislalivo 24/ebbraio 1998, n. 58. 
al fine di attribuire alla Banca d'Ilalia e alla CONSOB. nell'ambilo delle ri:,peuive 
competenze. il potere di imporre le sanzioni e le altre misure amministrative per le 
violazioni delle disposizioni della direttiva 2014191lUE con ì criteri e i massimi edittali 
ivi previsti; 

d) prowedere affinché siano posti in atto i dispositivi e le procedure per la 
segnalazione di violazioni di cui all'articolo 99-quinquies della direlliva 2009/65/CE, 
introdotto dalla direUiva 2014/91/UE. tenendo anche conto dei prQfili di riservatezza e 
di protezione dei soggetti coinvolti, 

e) adouare, in conformità alle definizioni, alla disciplina della direttiva 2014191/UE 
e ai principi e cri/eri direttivi previsti dal presente comma. le occorrenti modificazioni 
alla norma1ìva vigente. anche di derivazione europea. per i settori interessati dalla 
direlJiva da alluare, al fine di realizzare il migliore coordinamento con le allre 
disposizioni vigenti, assicurando un appropriato grado di protezione dell'investitore. di 
tutela della stabilità finanziaria e dell'integrità dei mercatifinanziari. 

2. Dall'attuazione del presente articolo non devono derivare nuovi o maggiori oneri a 
carico della finanza pubblica. " 

Nel rispetto dei criteri di delega, lo schema di decreto legislativo contiene un articolo 
con le modifiche da introdurre nel TUF e una clausola di invarianza finanziaria. 

Gli interventi da apportare al TUF in tema di discipUna del depositario sono minimali in 
quanto la materia è stata completamente rivisitatà, alla luce dei nuovi orientamenti 
in sede di attuazione della direttiva 20l1/61/UE - direttiva AIFMD sui gestori di fondi 
di investimento alternativi, recepita con il D. 19s. 4 marzo 2014, n. 44. In tale sede, nella 
Parte II del TUF sulla disciplina degli intennediari è stato riscritto completamente il 
Titolo III, tra cui gli artt. 47, 48 e 49, disciplinanti l'incarico, i compiti e le 
responsabilità del depositario. 

Per quanto riguarda le politiche e le prassi retributive. previste dall'articolo 14-bis della 
direttiva UCITS, si segnala che la disciplina è speculare a quella stabilita dalla direttiva 
AIFMD già recepita. La materia è ampiamente disciplinata in Italia daUa normativa 
secondaria emanata dalla Banca d'Italia e dalla Consob, nel regolamento congiunto in 
materia di organizzazione e procedure degli intennediari che prestano servizi di 
investimento o di gestione collettiva del risparmio, emanato ai sensi dell'art. 6, Comma 
2-bis, lettera a), del TUF. Non appare necessario, pertanto, prevedere modifiche alla 
normativa prìmaria, essendo sufficiente l'intervento in normativa secondaria per 
assicurare che le regole sÌ applichino anche agli orCVM. A normativa vigente tali 
regole già si applicano ai gestori in relazione ai FIA - fondi di investimento altematjvi 
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(cfr. Parte 5, Titolo III e Allegato 2 del regolamento congiunto), occorre estendere 
l'ambito di applicazione anche agli OICVM. 

In merito al regime sanzionatorio, si fa presente che, in occasione del recepimento deJla 
direttiva 2013/36/UE (CRD IV) sull'accesso all'attività degli enti creditizi e la vigilanza 
prudenziale sugli enti creditizi e le imprese di investimento, con il decreto legislativo 12 
maggio 2015, n. 72, in virtù della delega conferita dal legislatore, è stato riorganizzato 
in maniera organica il sistema sanzionatorio italiano in materia finanziaria contenuto nel 
Testo Unico Bancario (TUB) e nel TUF, evitando che gli stessi soggetti, o violazioni tra 
loro omogenee, fossero assoggettati a regimi e procedure diverse a seconda dell'autorità 
(Banca d'Italia o Consob) competente ad irrogare la sanzione. 

La direttiva UCITS V impone agli Stati membri di prevedere sanzioni o altre misure 
amministrative da iITogare a società e persone per le violazioni delle disposizioni 
nazionali di recepimento della direttiva. Le sanzioni possono essere penali o 
amministrative 

La direttiva prevede un elenco minimo armonizzato dì sanzioni e misure amministrative 
applicabili~ tra cui il C.d. temporary o permanenl ban, cioè l'interdizione temporanea o 
(in caso di violazioni gravi reiterate) permanente daJresercizio di funzioni dì gestione, a 
carico del/dei responsabili delle violazioni. In caso di persone giuridiche, le sanzioni 
amministrative pecuniarie massime non possono essere inferiori a 5.000.000 di curo o al 
10% del fatturato annuale totale. 

Gran parte dei principi e dei criteri in materia di sanzioni previste dalla direttiva UClTS 
V sono contenuti anche nella direttiva 20] 4/65/UE (c.d. MiFID II), relativa ai mercati 
degli strumenti finanziari, per l'attuazione della quale è previsto apposito criterio di 
delega nella legge di delegazione europea 2014 (art. 9). A livello europeo, infatti, si sta 
cercando di allineare per quanto possibile il regime sanzionatorio contenuto nelle 
direttive CRO, MiFID, UCITS, AIFMD, Market Abuse e Trasparency, che disciplinano 
a vario titolo il settore dei servizi finanziari. La revisione di tali direttive procede in 
modo parallelo. 

Per adeguare l'apparato sanzÌonatorio a carico dei gestori di OICVM alle nuove 
fattispecie disciplinate dalla direttiva UCITS V occorre apportare alcune modifiche al 
TUF. Per i motivi sopra illustrati, lo scopo di tali modifiche è, in un'ottica più ampia; 
l'adeguamento alla nonnatÌva europea di settore e quindi anche al regime sanzionatorio 
contenuto nella direttiva MiFID II, in corso di recepimento (la delega per MiFID II 
scade il 3 maggio 2016). 

Si segnala, pertanto. un'esigenza di coordinamento, mediante un unico ìntervento 
normativa, della disciplina sanzionatorÌa contenuta nel TUF in attuazione delle direttive 
UCITS V (2014/911UE) e MiFID II (2014/65/UE), per le motivazioni di seguito 
illustrate. 

Alcuni articoli del TUF stabiliscono sanzioni amministrative per violazione di norme 
vigenti adottate in attuazione delle direttive UE in materia di gestione collettiva del 
risparmio (anche ai sensi delle direttiva UCrTS IV) e prestazione dì servizi di 
investimento (ai sensi della direttiva MiFlD). All'interno del medesimo articolo è 
attualmente stabilito ad esempio che la medesima sanzione amministrativa si applica 
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agli esponenti aziendali per violazione sia delle regole sulla gestione collettiva che di 
quelle su altri servizi di investimento. 

Le nuove direttive UCITS V e MiFID II prevedono in maniera pressoché speculare 
l'introduzione di tipologie di sanzioni (dichiarazione pubblica, interdizione, sanzione 
pecuniaria etc.), massimali, criteri di imputazione e di detenni nazione della sanzione. 
Per recepire le disposizioni delle direttive anzidette è necessario intervenire sugli 
articoli del TUF che già prevedono le medesime sanzioni per violazioni di entrambe le 
discipl ine (gestione collettiva e servizi di investimento). 

Per mantenere la coerenza della disciplina sanzionatoria del TUF ed evitare soluzioni 
disomogenee e non coordinate, si è ritenuto opportuno modificare gli articoli del TUF 
senza limitare la novella alle sole fattispecie ricadenti sotto le disciplina del1a gestione 
collettiva, in considerazione del fatto che il Legislatore nella legge di delegazione 
europea ha previsto la delega al Governo per attuare entrambe le direttive ed assicurare 
il coordinamento tra gli interventi di recepimento della disciplina UE in tema di 
sanzioni. 

Più nello specifico si segnala che: 

Per alcuni articoli la modifica sostanziale introdotta dalle direttive UCITS V e MiFID Il 
è l'innalzarnento del limite minimo della sanzione massima. Si tratta in particolare dei 
seguenti articoli del TUF: 

188 (Abuso di denominazione) - modificati i massimali; 

189 (Partecipazioni al capitale) - modificati massimali; 

Esistono fattispecie sanzionatorie già previste nel TUF per le quali è necessario 
estendere l'applicazione della sanzione anche ai casi di violazione delle disposizioni 
contenute nelle direnive UCITS V e MiFLD Il o nei regolamenti delegati della 
Commissione integrativi delle direttive medesime o nelle disposizioni attuative 
nazionali. Si tratta in particolare dei seguenti articoli del TUF: 

190 (Altre sanzioni amministrative pecuniarie in tema di disciplina degli i ntenne diari , 
dei mercati e della gestione accentrata di strumenti finanziari) - modificati massimali e 
introdotti nuovi casi di violazione; 

190-bis (Responsabilità degli esponenti aziendali e del personale per le violazioni in 
tema di disciplina degli intermediari, dei mercati e della gestione accentrata di strumenti 
finanziari) - inserita la fattispecie dell'interdizione permanente dall'esercizio di 
funzioni di gestione prevista dalle direttive UCITS Ve MiFID II; 

191 (Offerta al pubblico di sottoscrizione e di vendita) - modificati massimali e 
introdotti nuovi casi di violazione; 

194-quater (Ordine di porre termine alle violazioni) ~ introdotti nuovi casi di 
violazione; 

Inoltre, è' stata inserita con l'art. l 94-septies, una nuova sanzione amministrativa, 
alternativa alle sanzioni amministrative pecuniarie attualmente previste dal TUF: la 
dichiarazione pubblica, avente a oggetto la violazione commessa e il soggetto 
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responsabile. La dichiarazione pubblica è prevista sia dalla direttiva UCITS V sia dalla 
direttiva MiFID II. 

Infine sono state apportate modifiche alle procedure sanzionatorie applicate da Banca 
d'Italia e Consob nonché agli obblighi di cooperazione in capo alle suddette Autorità di 
vigilanza e, in particolare, ai seguenti articoli del TUF: 

4 (Collaborazione tra autorità e segre10 d'ufficio); 

l 94-bis ( Criteri per la determinazione delle sanzioni); 

195-bis (Pubblicazione delle sanzioni); 

195-ter (Comunicazione all' ABE sulle sanzioni applicate). 

Lo schema di decreto legislativo è stato elaborato previo confronto a livello tecnico con 
gli uffici di Banca d'halia e Consob che hanno collaborato con il Ministero 
dell'economia e delle finanze nell'ambito del negoziato europeo per L'approvazione 
della direttiva. 

Considerata l'esiguità del tempo disponibile tra l'adozione della proposta di atto 
delegato da parte della Commissione (17 dicembre u.s.) e il termine per l'esercizio della 
delega legislativa (18 gennaio 2016) nonché il numero contenuto di modifiche alla 
normativa primaria necessarie all'attuazione della stessa, è stata ritenuta sufficiente, ai 
fini della consultazione con gli operatori, l'attività svolta durante il negoziato in ambito 
VE sulla proposta di direttiva presentata dalla Commissione europea e il confronto più 
recente mediante le associazioni di categoria. 

Al riguardo, sì segnala che le novità in materia di depositario e politiche retributive sono 
coincidenti con quelle già introdotte recependo la direttiva sui gestori di fondi alternativi 
(AIFMD) nel 2014, sulle quali gli operatori del mercato sono stati più volte consultati 
durante le varie fasi negoziaI i, anche mediante incontri organizzati presso il Ministero 
dell'economia e delle finanze, ai quali hanno partecipato, oltre a rappresentanti 
dell'ìndustria, anche le autorità di vigilanza. 

Le norme sono state redatte nel rispetto del principio di invarianza della spesa. 

Si illustra, di seguito. il contenuto delle nOITI1e introdotte nello schema di decreto 
legislativo. 

Art. 1 : ModifIChe al decreto legislativo 24febbraio 1998, n. 58. 

La lettera a) modifica l'art. 4 del TUF, sulla collaborazione tra autorità e segreto 
d'ufficio, in attuazione delle direttive VCITS e MiFID che prevedono, nel caso in cui 
gli Stati membri decidano di stabilire sanzioni penali da irrogare a società e persone per 
le violazioni deHe disposizioni nazionali adottate in attuazione della direttiva (o dei 
regolamenti delegati), l'adozione di misure adeguate per far sì che le autorità 
competenti dispongano di tutti i poteri necessari per stabilire contatti con le autorità 
giudiziarie nella loro giurisdizione al fine di ricevere informazioni specifiche relative 
alle indagini o ai proceclimenti penali avviati per possibili violazioni della direttiva (o 
dei regolamenti delegati); nonché fornire le stesse informazioni alle altre autorità 
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competenti e all'ESMA. per soddisfare gli obblighi di cooperazione. L'ESMA mantiene 
una banca dati centrale delle sanzioni che le sono comunicate, ai soli fini dello scambio 
di informazioni tra autorità competenti. (cfr. art. 99 direttiva 2009/65/CE e art. 79 
direttiva 20l1/611UE). 

La nuova norma introdotta nel TUF per consentire alla Banca d'Italia e alla Consob 
l'acquisizione di informazioni sulle sanzioni penali applicate e suì procedimenti penali 
avviati, indica nel dettaglio le fattispecie sanzionatorie previste dal TUF per cui si 
ritiene necessario lo scambio di informazioni ai fini della cooperazione con le altre 
autorità di vigilanza e con l'ESMA. Le direttive UCITS e MiFID, infatti, non 
speciiicano per quali tipologie di violazioni sanzionate penalmente è necessario lo 
scambio di informazioni con le autorità giudiziarie, essendo l'ambito della disciplina 
penale rimesso alla legislazione degli Stati membri. Alcuni Stati membri potrebbero 
avere previsto sanzioni amministrative per le stesse fattispecie. Le direttive in questione 
parlano genericamente di scambio di informazioni per qualsiasi violazione della 
direttiva (o del regolamento delegato) e delle disposizioni nazionali di attuazione. 

Il nuovo articolo 99-bis della direttiva 2009/65/CE fornisce un catalogo minimo di 
fattispecie sanzionate, che tuttavia non è esaustivo delle violazioni che possono essere 
oggetto di sanzione amministrativa e/o penale. 

Un esempio è rappresentato dall'ostacolo all'attività di vigilanza, disciplinato nel nostro 
ordinamento sia dall'articolo 2638 C.C., sia dall'art. l70-bis del TUF per tutti i casi non 
previsti dal codice civile, che non rientra nel1'elenco delle violazioni che devono essere 
necessariamente sanzionate (in via amministrativa o penale) ai sensi della direttiva 
UCITS V, ma è citato espressamente, tra le violazioni da sanzionare, dali 'articolo 70, 
paragrafo 5, della direttiva MiFID lI. 

Si è cercato, pertanto, di individuare quelle violazioni delle disposizioni nazionali di 
attuazione delle direttive ucns e MiFlD nel settore degli intermediari finanziari e dei 
mercati, che nel nostro ordinamento hanno rilievo penale e prevedere per queste lo 
scambio di informazioni tra autorità di vigilanza di settore e Ministero della Giustizia o 
Autorità giudiziaria. 

Nello specifico, si tratta delle sanzioni penali applicate e delle indagini e dei 
procedimenti penali in corso relativi ai reati di cui all'articolo 2638 c.c. (Ostacolo 
all'esercizio delle funzioni delle autorità pubbliche di vigilanza) e agli articoli 166 
(Abusivismo), 167 (Gestione infedele), 168 (Confusione di patrimoni), 169 
(Partecipazioni al capitale), 170-bis (Ostacolo alle funzioni di vigilanza della Banca 
d'Italia e della Consob) e l 73-bis (Falso in prospetto) del TUF. 

Qualora si ritenesse preferibile limitare lo scambio di informazioni sulle condotte 
penalmente rilevanti solo a quelle rientranti nell'elenco minimo di cui al citato art. 99­
bis della direttiva UCITS, escludendo la fattispecie di ostacolo all'attività di vigilanza, 
si creerebbe un disallineamento con la direttiva MiFlD II, che invece le sanziona 
espressamente. Ciò comporterebbe una nuova modifica dell'articolo 4, comma l3-bis 
del TUF in sede di recepirnento della direttiva MiFID II, cioè a distanza di pochi mesi 
dall'entrata in vigore del decreto legislativo in esame. 

La lettera b) modifica l'articolo 48 del TUF, sui compiti del depositario, per aJlineare la 
disciplina del depositario di OICVM italiani al quadro normativo europeo. 
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In particolare, 1'articolo 22, paragrafo 3, lettera b), della direttiva prevede, tra l'altro, 
che il depositario: 

"assicura che il valore delle quote del! 'OICVM sia calcolato conformemente al diritto 
nazionale applicabile e al regolamento o al! 'allo costitutivo del fondo ". 

Tra i compiti propri del depositario non rientra, pertanto, il calcolo del valore delle parti 
dell'OICVM, bensì la verifica della correttezza di tale calcolo. Tale previsione, già 
contenuta nell'artìcolo 22 della direttiva, risulta ulteriormente specificata e rafforzata 
dall'articolo 5 della proposta dì regolamento delegato della Commissione, che integra la 
direttiva per quanto riguarda gli obblighi dei depositari. l 

Il gestore può, tuttavia, delegare a soggetti terzi e quindi anche al depositario, il calcolo 
del valore delle parti dell'OICVM, ferma restando la responsabilità del gestore circa il 
calcolo del valore della quota e la pubblicazione del relativo valore. 

Qualora il gestore deleghi al depositario tale funzione, il depositario, nel qua1c si 
sommano i due ruoli (calcolo del valore e verifica della sua correttezza) deve adottare 
misure organizzative e di gestione dei cont1ìtti di interesse conformi alle disposizioni 
adottate dalla Banca d'Itallae dalla Consob, ai sensi dell'art. 6. comma 2-bis del TUF. 

Infatti, il nuovo articolo 25, paragrafo 2, della direttiva UCITS prevede, analogamente a 
quanto stabilito dalla direttiva AIFMD nel caso di FIA, che: 

.• Un depositario non svolge attività in relazione all'OICVM o alla società di gestione 
per conio dell 'OICVM che possano creare conflitti di intere,!!'se tra l'OICVM, gli 
investitori del! 'OICVM. la società di gestione e lo stesso depositario, a meno che non 
abbia separato, sotto il profilo fonziona/e e gerarchico, l'esercizio delle sue funzioni di 
depositario dalle altre sue funzioni potenzialmente conjliggenti, e i potenziali conjlitti di 
interesse non siano adeguatamente identificati, gestìti. monitorali e comunicati agli 
investitori dell 'OICVM " 

Tenendo conto anche delle osservazioni espresse dall'industria (ABI e Assogestioni). si 
è ritenuto opportuno esplicitare in normativa primaria, nel nuovo comma 3-bis dell'art. 
48 TUF. che il depositario può svolgere per conto del gestore altre attività rispetto a 
quelle tipiche del depositario. anche in regime di estemali:u.azione, purché vi sia 
separazione organizzati va e gerarchica di tali attività e siano adeguatamen1e identificati 
e gesriti i conflitti di interesse che ne derivano, secondo la normativa vigente (il 

1 Articolo 5 

runzioni rdative alla valutazione delle quote 
I. Il deposilario è Cl)l1siderato assolvere gli obblighi imposti dall'atlicoto 22. paragml() 3, lcttcro b), della. :lircttivn 

2009l65/CE se introduce procedure per: 

(al verificare ~u base continuativa che siano predisposte c applicate procedure adeguate c uniformi per la valutazioni,: 

dci patrimonio dell'OICVM in conformità al diritto nazionale applìcabile, secondo quanto previsto daWarlicolo 85 

della direttiva 2009f65/CE. c al regolamento o all'atto costitutivo deIl'OICVM; 


(b) assicurare che le politiche e procedurc di valutazione siano effettivamente attuate c riesaminate a cadenza 
periodi;;a. 

2. Il depositario eflèttua le verifiche di cui al paragrafo I con una frequenza corrispondente ali!! frequenza prc:vi~ta 
per la politica di valuUizione dcll'OICVM definita nel diritto nazionale tldottalo i" conlurmità all'anh:olo 85 della 
direttiva 20iJ9f65/CE. e nel regolamento o atto costitutivo dell'OIL\lM. 
J. II depositario che ritiene che il valore delle quote dell'OICVM non sia stato calcolalo ii norma del diritto 
arplicabile oppure del regolamento o alto costitutivo dell'OICVM ne informa la società di gestione [) la società dì 
investimento e si accerta che siano ooottate tempestivamente misure cl.llTcttive nel miglior intere!>..;;,;: degli investitori 
deIl'OICVM. 
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potenziale conflitto di interesse è rappresentato dal fatto che il depositario potrebbe 
trovarsi nella condizione di valutare le attività de] fondo, calcolare il valore delle quote 
del fondo e dover, al contempo, verificare la correttezza di tale calcolo). 

La lettera c) inserisce, nella sezione del TUF sull'offerta al pubblico di quote o azioni di 
Oicr aperti, il nuovo articolo 98-sexies, che estende la disciplina sugli obblighi di 
segnalazione delle violazioni, già prevista dagli articoli 8-bis e 8-ter del TUF, anche 
aIrofferta al pubblico di quote o azioni di OICVM, 

Le lettere d) ed e), di analogo contenuto, modificano gli importi della sanzione 
amministrativa pecuniaria applicata alle società o agli enti, per le violazioni degli 
obblighi previsti dagli artt. 188 e 189 del TUF. 

La direttiva UCITS V, nel modificare l'articolo 99, paragrafo 6, della direttiva 
2009/65/CE, ha fissato sanzioni amministrative pecuniarie massime pari almeno a 5 
milioni di euro per le persone fisiche, e pari almeno a 5 milioni di euro o al 10% del 
fatturato annuale totale per le persone giuridiche. Ai sensi del paragrafo 7, gli Stati 
membri possono irrogare sanzioni pecuniarie di importo superiore. 

La direttiva MiFID II, all'articolo 70, paragrafo 6, prevede per le persone fisiche, 
ammende amministrative fino a 5 milioni di euro e, per le persone giuridiche, ammende 
amministrative massime di almeno a 5 milioni di euro o fino al lO % del fatturato 
complessivo annuo della persona giuridica. Ai sensi del paragrafo 7. gli Stati membri 
possono imporre ammende che superano tali importi. 

Per le persone fisiche il massimale fino a 5 milioni di euro è già presente nel TIJF, per 
le persone giuridiche occorre adeguarlo in confonnità a quanto previsto dalle due 
direttive. 

La lettera f) apporta alcune modifiche all'art 190 del TUF per: 

a) 	 modificare il massimale della sanzione amministrativa pecuniaria, come previsto 
dalle direttive UCITS V e MiFID II; 

b) 	 espungere dall'elenco deHe fattispecie sanzionate i casi di inosservanza delle 
disposizioni dell'art. 32-qualer del TUF sulla riserva di attività, in quanto per 
l'esercizio abusivo dell'attività di gestione collettiva del risparmio è già prevista 
la sanzione penale ai sensi dell'art. 166, comma 1; 

c) 	 aggiungere al comma 2-bis la lettera b-bis), per poter sanzionare gestori e 
depositari di FIA per le violazioni delle disposizioni contenute nel regolamento 
delegato della Commissione di attuazione della direttiva AIFMD. In assenza di 
tale rifèrimento normativa espresso, la violazione del suddetto regolamento 
europeo - direttamente applicabile per quanto riguarda la disciplina sostanziale ­
potrebbe essere ritenuta non sanzionabile in Italia. Si rammenta che il 
regolamento delegato VE attuativo della direttiva UCITS V è in corso di 
adozione. Il riferimento a tale regolamento delegato potrà essere inserito solo a 
seguito della formale adozione dell'atto comunitario. 

La lettera g) modifica l'art. 190-bis del TUF, sulla responsabilità degli esponenti 
aziendali e del personale, inserendo il comma 3-bis, per recepire quanto richiesto dalle 
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direttive UClTS V e MìFID Il in tema di interdizione permanente (permanem banjo La 
disposizione in merito all'interdizione temporanea è già presente nel comma '3 
dell'articolo anzidetto. 

In particolare, rart. 99, paragrafo 6, lettera d), della direttiva UClTS V, prevede: 
"l'interdizione temporanea o permanente, in caso di violazioni gravi reiterate, a carico 
di un membro dell'organo di gestione della società di gestione o della società di 
investimento o a carico di altra persona fisica considerata responsabile, dall'esercizio di 
funzioni di gestione in seno a queste o altre società del genere.". 

Analogamente, l'art. 70, paragrafo 6, lettera d), della direttiva MiFID II prevede; 
"1'interdizione temporanea o, per violazioni gravi ripetute, permanente dall'esercizio di 
funzioni di gestione in seno a imprese di investimento a carico dei mem bri delI'organo 
di gestione deIrimpresa o di altre persone fisiche considerati responsabili.". 

Tuttavia si rileva che la previsione di una sanzione personale con effetti permanenti, 
senza che sia possibile configurare una forma di riabilitazione, come avviene, ad 
esempio. per l'interdizione permanente dai pubblici uffici, potrebbe porre dubbì di 
conformità con i principi costituzionali e con la Convenzione europea per la 
salvaguardia dei diritti dell'uomo e delle libertà fondamentali (CEDU). 

Nella fonnutazione proposta nello schema di decreto sono state individuate le 
condizioni (nei casi di dolo o colpa grave) e le soglie temporali (dieci e cinque anni) per 
l'applicazione della norma che, da una prima analisi, sembrerebbero idonee a 
restringere il più possibile l'ambito di applicazione della disposizione stessa ai casi 
effettivamente di maggiore gravità. 

La lettera h) sostituisce l'articolo 191 del TUF, sull'offerta al pubblico di sottoscrizione 
e di vendita, per poter effettuare i seguenti interventi: 

• 	 effettuare una correzione del testo per eliminare il rinvio all'art. 98-quinquies, 
comma 2, del TUF, abrogato dal D.1gs. 4.3.2014, n. 44, di attuazione della 
direttiva 201 J/61/UE AIFMD, e le ripetizioni non necessarie (cfr. commi 3-bis e 
5 del testo vigente); 

• 	 correggere i riferimenti interni; 

• 	 inserire due nuovi commi, il 3 e il 4, per sanzionare le violazioni delle 
disposizioni contenute negli arte. 98-ter e 98-quater. sull'offerta al pubblico di 
quote o azioni di Oicr aperti, applicando i massimali previsti dalla direttiva 
UClTS V. 

• 	 inserire il nuovo comma 6 che estende alle violazioni previste dai commi 3 e 4, 
in conformità a quanto previsto dalla direttiva UCITS V, l'applicabilità degli 
artt. 188, c.omma 2-bis e 190-bis, commi 2, 3 e 3-bis. 

La lettera ì) modifica l'art. 194-bis, comma 1, del TUF per adeguare la terminologia 
adottata alle modifiche del regime sanzionatorio introdotte con il recepimento della 
disciplina europea e per inserire tra i criteri che le Autorità di vigilanza possono adottare 
per la determinazione della sanzione anche quello del dolo e della colpa grave, come 
previsto dall'art. 190-bis, comma 3-bis (interdizione permanente dallo svolgimento di 
funzioni di amministrazione, direzione e controllo presso intennediarì autorizzati), 
nonché quello, esplicitamente richiamato dall'articolo 99-qualer, paragrafo l, lettera g), 
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della direttiva UClTS V, che riguarda le eventuali misure adottate dal responsabile della 
violazione per evitarne il ripetersi in futuro. 

La lettera l) modifica l'art. I 94-quater del TUF in modo da prevedere la possibilità di 
irrogare la sanzione consistente nell'ordine di eliminare le infrazioni contestate anche 
per le violazioni previste dai citati artt. 98-ter e 98-quater. 

La lettera m) inserisce il nuovo articolo 194-septies sulla dichiarazione pubblica 
prevista dalle direttive UCITS V e MiFID II. 

In particolare, l'art. 99, paragrafo 6, della direttiva UCITS V prevede, nell'elenco 
minimo delle sanzioni amministrative e delle altre misure amministrative che possono 
essere applicate, la dichiarazione pubblica che identifica il responsabile e la natura della 
violazione; come anche l'art. 70, paragrafo 6, della direttiva MiFlD II, che prevede, tra 
le varie misure applicabili, la dichiarazione pubblica indicante la persona fisica o 
giuridica e la natura della violazione. 

L'istituto è nuovo nel nostro ordinamento. 

La lettera n) modifica l'art. 195-bis dci TUF in tema di pubblicazione del 
provvedimento sanzionatorio, per tener conto del fatto che solo alcune direttive europee 
consentono alle Autorità di escluderne del tutto la pubblicazione in particolari 
circostanze; è questo il caso delle direttive U CITS V e MiFID II, che prevedono tale 
possibì lità nel caso in cui la pubblicazione possa mettere a rischio la stabilità dei mercati 
finanziari o risultare sproporzionata rispetto alla misura adottata. 

La lettera o) modifica 1'art. 195-ter de) TUF per adeguarlo ai nuovi obblighi di 
comunicazione aU'AESFEM (ESMA) previsti dall'art. 99-1er, paragrafo 2, della 
direttiva UCITS e dall'art. 71, paragrafo 3, della direttiva MiFID U. 

Art. 2 : Disposizioni finanziarie 

La clausola di invarianza finanziaria dà attuazione all'articolo lO, comma 2, della legge 
delega, che prevede l'assen7.a di oneri a carico della finanza pubblica. 

Il 



TABELLA DI CONCORDANZA AI SENSI DELL' ART. 31, COMMA 2, DELLA L. 23412012 


MODIFICHE ALLA DIRETTIVA DISPOSIZIONI NAZIONALI DI ARTICOLI DEL TUF DA NORME REGOLAMENTARI DA 
2009/65/CE ATTUAZIONE (già presenti MODIFICARE O DA INSERIRE EX MODIFICARE O DA INSERIRE EX 

nell'ordinamento) NOVO NOVO 

Art. 2, paragrafo 1, definizioni: 
organo di gestione Art. 2 (Definizioni), comma 1, lettere m) e nessuno nessuno 

del Regolamento congiunto Banca 
d'Italia e Consob in materia di 
organizzazione e procedure degli 
intermediari che prestano servizi di 
investimento o di gestione collettiva del 
risparmio. 

strumento finanziario 
TUF, art. 1 (Definizioni), comma 2 

Artt. 14-bis e 14-ter, politiche e prassi IParte 5, Titolo III (Requisiti I nessuno Occorre estendere l'ambito di 
retributive organizzativo-prudenziali in materia di applicazione delle disposizioni del Titolo 

politiche e prassi di remunerazione e adottate per i FIA in attuazione del 
incentivazione) e Allegato 2 del regolamento delegato (UE) 231/2013 
Regolamento congiunto Banca d'Italia e (AIFMD), anche agli OICVM. L'impianto 
Consob in materia di organizzazione e regolamentare è sufficiente a 
procedure degli intermediari che soddisfare i requisiti della direttiva 
prestano servizi di investimento o di 2014/91/UE. 
gestione collettiva del risparmio. 

Artt. 22, 22-bis, 23, 24, 25, 26, 26-bis, TUF, artt. 47,48 e 49 e Titolo VIII del La normativa italiana in materia di Eventuali interventi di coordinamento 
funzioni di depositario unico Regolamento sulla gestione collettiva del depositario è conforme alla direttiva nel Regolamento sulla gestione 

risparmio di Banca d'Italia, modificati in 2014/91/UE. Occorre solo modificare collettiva del risparmio di Banca d'Italia. 
attuazione della direttiva 2011/61/UE l'art. 48, comma 3, lettera b), che 
(AIFMD). attualmente prevede, tra i compiti del 

depositario, una disposizione 
specifica per gli OICVM. La fattispecie 
deve essere ricondotta alla disciplina 
generale sulla del ella di funzioni. 

Art. 30, condizioni di esercizio Non occorre una modifica espressa della I nessuna nessuna 
normativa italiana in quanto le 



disposizioni del TUF e della disciplina 

secondaria si applicano anche alle 

società di investimento a capitale fisso e 

variabile. 


Art. 69, contenuto del prospetto e Art. 17 e Allegato 1 B del Regolamento Nessuno Allegato 1 B del Regolamento emittenti 
della relazione annuale (politica emittenti della Consob della Consob 
retributiva) 

Art. 78, informazioni chiave per gli Il contenuto del KIID è disciplinato con il I nessuno nessuno 
investitori (politica retributiva) regolamento delegato (UE) n. 583/2010 

Art. 98, paragrafo 2. poteri delle 
autorità di vigilanza (richiesta di 
registrazioni telefoniche) 

Artt. 99, 99-bis, 99-ter, 99-quater, 99­
quinquies, 99-sexies, sanzioni 

TUF, art. 187-octies I nessuno nessuno 

TUF, parte V Artt. 188, 189, 190, 190-bis, 191, 194­ nessuno 
bis, 194-quater, 194-sexies, 195-bis, 
195-ter 

Art. 99-quinquies, segnalazione delle TUF, art. 8-bis e 8-ter Modifica dell'art. 98-sexies per 
violazioni alle autorità estendere la disciplina sugli obblighi 

di segnalazione delle violazioni, già 
prevista dagli articoli 8-bis e 8-ter del 
TUF, anche all'offerta al pubblico di 
quote o azioni di OICVM. 

Art. 104-bis, trattamento dati 
personali 

Codice in materia di protezione dei dati I nessuno 
personali. 
La disciplina sul trattamento dei dati già 
si applica alle materie disciplinate dal 
TUF. 

Eventuali integrazioni al Regolamento 
congiunto Banca d'Italia e Consob in 
materia di organizzazione e procedure 
degli intermediari che prestano servizi 
di investimento o di gestione collettiva 
del risparmio. 

nessuno 

Schema A dell'allegato I, informazioni Art. 17 e Allegato 1 B del Regolamento I nessuno Allegato 1 B del Regolamento emittenti 
concernenti il depositario emittenti della Consob della Consob 



RELAZIONE TECNICA 

(Articol() 17, comma 3, della legge 31 dicembre 2009, n. 196) 

I	La direttiva 2014/91lUE (di seguito UCITS V) modifica la direttiva 2009/65/CE 
materia di organismi di investimento collettivo in valori mobiliari (OICVM) per armoni7,zare le 
norme n87:ilmali in materia di funzioni e responsabilità dei depositari, di politica retributiva e di 
sanzioni. 

La direttiva ucrTS V si inserisce. inoltre, in un pii!. ampio pacchetto legìslativQ promosso dalla 
Commissione europea dì revisione della 1lOnnativtl. seltoriale dell'UE iD materia di mercati 
finanziari, mirante a ridare fiducia ai consumatori. dopo le recenti frodi finanziarie che hanno 
dannegginto, in particolare, gli investitori al dettaglio (c.d. retai/). l 

Per potenziare i regimi sanzionatori nd settore dei servizi finanziari. la Commissione ha 
proposto al Parlamento europeo di fissare norme minime comuni a livello UE su taluni aspetti 
fondamentali, aJ fine di promllovere la convergenza e il potenziamento dei regimi sanz;Ìotlalorì 
nazionali, 

La direttiva si applica agli OICVM. Gli Organismi di investimento collettivo in valori mobiliari 
SOIlQ quegli organismi il cui oggetto esclusivo è l'investimento colJeuivo dei capitali raccolti 
presso il pubblico in valori mobiliari o in altre attività finanziarie liquide, il cui funzionamento è 
soggetto al principio della ripartizione dei rischi, e le cui quote o azioni sono. ~u richiesta dei I 

detentori, riacquistate o rimborsate, direHamente o indirettamente, a valere sul patrimonio degli I 
organismi stessi. 

Gli OICVM possono assumere la forma contrattuale (fondo comune di investimento, gestito da 
una società di gestione) oppure la fOrIllit societaria (società di investimçnto), 

In Italia, gli OICVM, ai sensi dell'art. I, comma I, lettera m), del decreto legislativo 24 • 
l febhraio 19911, n. 58, recante Te.'!lo Unico della Finanza (di seguito TUF), possono assumere la 
I forma di fondo comwtè di investimento o dì Sicav, cioè di società di investimento a capitale 

variabile. 

Gli Stati membri devono adottare e pubblicare, entro il 18 marzo 20] 6, le disposizioni : 
legislative, regolamentari è amministrative necessarie per conformarsi aUa direttiva c le 
applicano a decorrere da tale data. 

La delega legislaUva è contenuta nell'art. I, comma l, della legge 9 luglio 2015, n. 114, 

(legge di delegazione europea 2014), pubblicata nella G,U. n. 176 del 31 luglio 2015, cd 

entratu in vigore il 15 agosto 2015. 


La delega dev'essere esercitata entro il termine dì due mesi an1cccdenti a quello di 

recepimcnto indicato dalla direttiva, cioè entro il 18 gennaio 2016. 


I principi e i criteri dhoeltivi specifici per l'esercizio della delega sono contenuti nell'art. lO 

de Ila legge 114/20 l 5 c prevedono di: . 
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I 

com:(Jo e integrale recepimento della direttiva 20J4/91IUE: 
h) prevedere, ove oppor/uno, il ricorso alla disdplina secondaria adottata daJla èONSOB e 

dalla Banca d'liolia secondo re rispellìl'e competenze e in ogni caso ne.ll'ambito di quan/o 
previsto dalla dirertiva 2009/65/CE del Parlamenfo europeo e del Cons/glù}. del J3 luglio 
2009. come modificata dalltl direftiva 20J4/91/UE: 

c) appol'fare le opportune modifiche e inlegrazion; alle disposizioni in materia di 
, sanzioni contenute nelleslO unico di CIii al decreto legislativo 24 febbraio J998. n. 58. al fine 
l di (,lffrihuirrt alla Bcmc:a d'llulia e alla CONSOB. nell'ambito delle rìspettive competenze, il 

p(){(!re di imporre le sanzioni e le lllire misure amminisJrafive per le violazioni dellej
, disposizioni della dfret:;va 20J4/9J/UE con j criteri e i mU.l'sìmi ediUali ivi previsti,' 
'I d) provvedere affinché siano posti in alto i dispositfvi e le procedure per la sltgnalazione di 

violazioni di cui all'articolo 99-quinquies dei/a direttiva 2009165/CE, in/rodolto dulia direttiva 
20!4/9/IUE. tenendo anche COflW dei pn!fiU dì riservatezza e di proIezione dei ~'oggetli 

, coinvolti; 
e) adofJare, in corff01'mità q/le definizioni, alla disciplina della direuiva 20U191/UE e ai 

principi e criteri direttivi previsti dal presente comma, le occorrenti modificazioni alitI 
normativa vigente, anche di derivazione europea, per i sef{on interessati dalla direttiva da 
allua/'c. al fme di realizzare il migliore coordinamento COI1 le altre disposizìoni vigenti. 
a,uicurando un approprialO grado di protezione dell'investitore, di wtela della stabilità 
finanziaria e deil'integrità dei merctlJifìnanzlari. 

2. Dall'attuazione del presente articolo non devono derivare nuovi o maggiol'ì oneri (J carico 
dellafimmza pubblica. " 

Per adeguare l'apparato sanzionatorio a carico dei gestori di OICVM alle nuove fattispecie 
disciplinate dalla direttiva UCITS V occorre apportare alcune modifiche al TUF. Lo scopo dì 

i tali modifiche è, in un'ortica più ampia, l'adeguamento aila normativa europea di settore l! 

quindi anche al regime sanzionatorio contenuto nella direttiva MiFID II, in corso di 
recepimento (la delega per MiFID Il scade il 3 maggio 2016). Per questo motivo, nelle 
premesse dello schema di decreto, è stata citata anche la direttiva 2014/65fUE e la relativa 
delega legislativa (aI1. 9 della legge 114120l5). Modificare una sola volta le nonne 
sanzionatorie aventi valenza per entrambe le direttive semplifica il procedimento nonnatìvo e 
riduce il rischio dì errori e sovrappolSizioni. 

Pertanto, nel rispetto dei crjteri di delega contenuti negli artt. ·9 e ·10 della legge 114J20 15, lo 
schema di decreto legislativo eontiene un articolo con le modifiche da introdurre nel nJF c una 
clausola di invarianza finanziarla. 

Si esaminano nel dettaglio le singole disposizioni 

. Art. l Modifiche al decreto legislativo 24.febbraio /998. n 58. 

La lettera a) modifica l'art. 4 del TUF, sulla collaborazione tra autorità e segreto 

d'ufficio, in attuazione delle direttive UClTS e MiFID che prevedono, nel casa in cui 


. gli Stati membri decidano dì slabilire sanzioni penali da irrogare a società e persone. 

per le violazioni de!le disposizioni nazlonali adottate in attuazione della direttiva (o 


. dei regolamenti delegali), i'adozione di misure adeguate per far si che le autorità 
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competenti dispongnno di tutti ì poteri necessari per stabilire contatti con le autorità 
giudiziarie nella loro giurisdizione al tÌne di ricevere informazioni specifiche relative 
alle indagini o ai procedimenti penali avviati per possibili violazioni dell~ direttiva (o 
dei regolamenti delegati); nonché fornire le stesse informazioni alle altre autorità 
competenti C aU'ESMA. per soddisfare gli obblighi di cooperai!:ione. 

La nuova norma introdotta nel TUF per l'acquisizione di informazioni dall'autorità 
giudiziaria indica nel dettaglio le tàttispecie sanzìonatorie per cui si ritiene necessario 
lo scambio dì informazioni ai fini della cooperazione con lc altre autorità di vigilanza 
e con l'ESMA. 

La lettera b) modifica l'articolo 48 del TUF, sui compiti del depositario. per allineare 
. la disciplina del depositalio di OICVM italiani al quadro normativo europeo. Tra i 

compili propri del depositario non rientra, infatti, quella. del calcolo del valore delle 
parti dell'OICVM, bensl la verifica della correttezza di tale calcolo. 

II gestore può, tuttavia, nell'ambito della disciplina suU'csternalizzazionc di funzioni, 
delegare a soggetti terzi e quindi anche al depositario, il calcolo de] valore delle parti l 

del1'OlCVM. felma restando la responsabilità del gestore circa il calcolo del valore i 
della quota e la pubbHcazione del relativo valore. 

La lettera c) inserisce, nella sezione del TUF sull'offerta al pubblico di qllote o azioni 
di Oicr aperti, il nuovo articolo 98·sexies, che estende la disciplina sugli obblighi di 
segnalazione delle violazioni, già prevista dagli articoli 8M bis e 8-ter del TUF, anche 
all' offerta al pubblico di quote o azioni di orCVM. 

Le lettere d) ed e), di analogo contenuto, modificano gli importi della sanzione 
amministrativa pecuniaria applicata alle società o agli enti. per le violazioni degli 
obblighi previsti dagli artt 188 e 189 del TUF. 

La direttiva UCITS V, nel modificare l'articolo 99, paragrafo 6, della direttiva 
2009/65/CE. ha fissato sanzioni amministrative pecuniarie massime p'clri almeno a 5 
milioni di euro per le persone fisiche, e pari almeno a 5 milioni di euro o al 10% del 
fatturato annuale totale per le persone giuridiche. Ai sensi del paragrafo 7, gli Stali 
membri possono irt'ogare sanzioni pecuniarie di importo superiore. 

La direttiva MiFlD Il, aIl'articolo 70, paragrafo 6, prevede per le persone fisiche, 
ammende amministmtivi:! fino a 5 milioni di euro e. per le persone giuridiche, 
ammende amministrative massime di almeno lì 5 milioni dì curo o fino al IO % del 
fatturato complessivo annuo della persona giw·idica. Ai sensi deI paragrafo 7, gli Stati 
membri possono imporre ammende che superano tali importi. 

Per le persone fisiche il massimale fino a 5 milioni di euro è già presente nel TUF, 
per le persone giuridiche occorre adeguarlo in confonnità a quanto previsto dalle due 
direttive. 

Si segnala che l'innalzamento del livello mÌnimo della sanzione massima non solo' 
non comporta oneri Il carico della tinanza pubblica ma semmai eventuali e al 
momento non quantificabili maggiori entrate, qualora si verifichino le fattispecie 
sanzionabili e qualora venga applicata la sanzione massima. 
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La lettera f) apporta alcune modifiche all'art. 190 del TUF per: 

a) 	 modificare il massimale della sanzione amministrativa pecuniaria, C<lme 
previsto dallc direttive UCITS Ve MiFID Il; 

b) 	 espungere dall' elenco delle fattispecie sanzionate i casi di inosservanza delle 
disposizioni dell'art. 32-quater del TUP sulla riserva di attività, in quanto per 
l'esercizio abusivo dell'attività di gestione collettiva del risparmio è prevista 
la sanzione penale ai sensi deU'art. 166, comm.a l; 

c) 	 aggiungere al comma 2-bls la lettera b-bis), per poter sanzionare gestori e 
depositari di FIA per le violazioni delle disposizioni contenute nel 
regolamento delegato della Commissione di attuazione della direttiva 
AIFMD. In assenza di tale nOl'ma, la violazione del suddetto regolamento 
eul'Opco - direttamente applicabile per quanto riguarda la disciplina 
sostanziale - non sarebbe sanzionabile in Italia. Si rammenta che il 
regolamento delegato UE attuativo della direttiva VCITS V è in corso di 
adozione. 

La lettera g) modifica l'art. 190-bis del TUF, sulla responsabilità degli esponenti 
aziendalì e del personale, inserendo il comma 3-bis, per recepire quanto richiesto 
dalle direttive UCITS V e MiFID [[ in tema di interdizione permanente (permanenl 
banJo La disposizione in merito all'interdizione temporanea è già presente nel comma 
3 dell'articolo anzidetto .. 

La lettera h) sostituisce l'articolo 191 del TUF, sull'offerta al pubblico di 
sottoscrizione e di vendita, per poter effettuare i seguenti interventi: 

• 	 effettuare una correzione del testo pcr eliminare il rinvio all'art. 98-quil1quies, 
comma 2, del11JF, abrogato dal D.lgs. 4.3.2014, n. 44, di attuazione della 
direttiva 201l/61fUE AIFMD, e le ripetizioni non necessarie (cfr. commi 3­
bis e 5 del testo vigente); 

• 	 correggere i riferimenti interni; 

• 	 inserire due nuovi commi, il 3 e il 4, per sanzionare le violazioni delle 
disposizioni comenute negli artt. 98-lcr e 98-quater, sull'offena al pubblico di 
quote o azioni di Oicr aperti, applicando i massimali previsti dalla direttiva 
UCTTS V; 

• 	 inserire il nuovo comma 6 che estende alle violazioni previste dai commi 3 e 
4, in conformità a quanto previsto dalla direttiva ucrrS V, l'applicabilità 
degli artt. 188, comma 2-bis e 190-bis, commi 2, 3 e 3-bis. 

La lettera i) modifica l'art. 194-bis, comma l. del TUF per adeguare la terminologia 
adottata alle modifiche del regime slInzionatorio introdotte con il reeepimento della 
disciplina europea e per inserire tra i criteri che le Autorità di vigilanza possono 
adottare per la determinazione della sal1zione anche quello del dolo e della colpa 
grave, come previsto dali 'art. 190-bis, comma 3 -bis (interdizione permanente dallo 
svolgimento di funzjoru di amministrazione. direzione e controllo presso intennediari 
autorizzati), nonché quello, esplicitamente richiamato dali' articolo 99-qualer, 
paragrafo I, lettera g), della direttiva UCITS V, che riguarda le eventuali m~~:e 
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adotiàte dal responsabile della violazione per evitarne il ripetersi in futuro, 

La lettera 1) modifica ['art. 194-quater del TUP in modo da prevedere la possibilità di 
irrogare la. sanzione consistente nell'ordine di eliminare le :nfrazioni contestate anche 
per le violazioni previste dai citati artt. 98-ler e. 98-quater. 

La lettera m) inserisce il nuovo articolo 194-septies sulla dichiarazione pubblica che 
identifica il responsabile e la natura della violazione. prevista dalle direttive UCrTS 
Ve MiFID n. L'istituto è nuovo nel nostro ordil1amento. 

La lettera n) modifica l'art. J95-bis de] TIJF in tema di pubblicarione del 
provvedimento sanzionatorio, per tener conto del fatto che solo alcune direttive 
europee consentono alle Autorità di escluderne del lutto la pubblicazione in 
particolari circostanze; è questo il caso delle direttive UCITS V e MiFlD II, che 
prevedono tale p<>ssibilità nel caso in cui la pubblicazione pOs:ia mettere a rischio la

Istabilità dei mercati finanziari o risultare spropornonata rispetto alla misura adottata. 

ILa lettera o) modifica l'art. 195-ter del TUF per adeguarlo ai nuovi obblighi di
Icomunicazione all' A ESFEM (ESMA) previsti dali'art. 99-ter, paragrafo 2, della 

direttiva UCITS e dal!' art 71, paragrafo 3. della direttiva MiFID IL 

Alle attività di vigilanza e san;donatorie previste dal presente articolo provvedono la 
Banca d'Italia e la Consob senza nuovi o maggiori oneri Il carico della finanza 
pubblica, in quanto le suddette Autorità provvedono autonomamente. con fOIme di 
autofinanziamento, attraverso le contribuzioni dovute dai soggetti vigilati, alla 
coperture dei costi derivanti dalle attività svolte. 

Le disposizioni non comportano nuovi o maggìori oneri Il carico della finanza 
pubblica, pertanto non si redige e non si acclude alla presente il prospetto 
riepilogativo, previsto dall'articolo 17, comma 3, della legge 31 dicembn: 2009. n. 
196, descrittivo degli effetti finanziari di ciascun provvedimento ai finì del saldo 
netto da finanziare del bilancio dello Stato, del saldo dì cassa delle amministrazioni 
pubbliche e dell'indebi1ameoto netto del conto consolidato delle pubbliche 
amministrazioni. 

l 
An. 2 . Disposizioni finanziarie 

La claUiiola di invarìanza finanziaria dà attuazione agli articoli 9 e lO, comma 2, della 
legge delega, che prevede l'aiisenza di oneri a cari\.-'() della finan1.8 pubblica . 

.. :!r. ,'. 

: I.:" . ii 

)( 

1 8 GÈft'2016 
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ANALISI TECNICO-NORMATIVA 


DECRETO LEGISLATIVO DI ATTUAZIONE DELLA DIRETTIVA 2014/91/UE, 
RECANTE MODIFICA DELLA DIRETTIVA 2009/65/CE CONCERNENTE IL 
COORDINAMENTO DELLE DISPOSIZIONI LEGISLATIVE, REGOLAMENTARI E 
AMMINISTRATIVE IN MATERIA DI TALUNI ORGANISMI D'INVESTIMENTO 
COLLETTIVO IN VALORI MOBILIARI (OICVM), PER QUANTO RIGUARDA LE 
FUNZIONI DI DEPOSITARIO, LE POLITICHE RETRIBUTIVE E LE SANZIONI E DI 
ATTUAZIONE, LIMITATAMENTE AD ALCUNE DISPOSIZIONI SANZIONATORIE, 
DELLA DIRETTIVA 2014/65/UE RELATIVA AI MERCATI DEGLI STRUMENTI 
FINANZIARI E CHE MODIFICA LA DIRETTIVA 2002/92/CE E LA DIRETTIVA 
2011/611UE. 

PARTE I. ASPETTI TECNICO-NORMATIVI DI DIRITTO INTERNO 

1) Obiettivi e necessità del! 'intervento normativo. Coerenza con il programma di governo. 

Gli obiettivi perseguiti dall'intervento normativo sono quelli previsti dalla direttiva 2014/91/UE 
(tJCITS V) oggetto di recepimento e riguardano, l'armonizzazione delle norme nazionali in 
materia di funzioni e responsabilità dei depositari, di politica retributiva e di sanzioni. 

Su queste materie sono emerse, negli ultimi anni, notevoli divergenze delle normative nazionali in 
ambito UE, in quanto le direttive UCITS, di armonizzazione minima, lasciavano ampio margine per 
interpretazioni divergenti in merito alla portata delle funzioni del depositario e della sua 
responsabilità in caso di negligenza. Di conseguenza, nell'UE sono andati sviluppandosi approcci 
diversi, che hanno posto gli investitori in Organismi di investimento collettivo in valori mobiliari di 
fronte a livelli disomogenei di tutela nei vari paesi. 

Inoltre, per potenziare i regimi sanzionatori nel settore dei servizi finanziari, la Commissione ha 
proposto al Parlamento europeo di fissare norme minime comuni a livello UE su tal uni aspetti 
fondamentali, al fine di promuovere la convergenza e il potenziamento dei regimi sanzionatori 
nazionali. 

In particolare, nella direttiva UCITS V il legislatore europeo ha voluto consegUIre 
un'armonizzazione minima dei regimi sanzionatori imponendo: 

• 	 un catalogo minimo di sanzioni e di misure amministrative, tra cui l'armonizzazione del 
limite inferiore degli importi massimi delle sanzioni amministrative; 

• 	 un elenco minimo dei criteri sanzionatori; 

• 	 l'obbligo a carico delle autorità competenti e delle società di gestione di istituire meccanismi 
di segnalazione delle violazioni. 

Tale regime sanzionatorio si applica ad una serie di violazioni delle principali disposizioni di tutela 
degli investitori previste nella direttiva UCITS. 

In merito alla necessità dell'intervento normativo e alla coerenza con il programma di Governo, si 
precisa che il recepimento della direttiva è un atto dovuto anche ai sensi della delega legislativa al 
Governo contenuta nell'art. 1, comma 1, della legge 9 luglio 2015, n. 114, (legge di delegazione 

1 




europea 2014), pubblicata nella G.U. n. 176 del 31 luglio 2015, ed entrata in vigore il 15 agosto 
2015. 

La delega dev'essere esercitata entro il 18 gennaio 2016. 

I principi e i criteri direttivi specifici per l'esercizio della delega sono contenuti nell'art. IO 
della legge 114/2015 e prevedono di: 

Ha) apportare al testo unico delle disposizioni in materia di intermediazione finanziaria, di cui 
al decreto legislativo 24 febbraio 1998, n. 58, le modifiche e le integrazioni necessarie al corretto 
e integrale recepimento della direttiva 2014/91/VE; 

b) prevedere, ove opportuno, il ricorso alla disciplina secondaria adottata dalla CONSOB e 
dalla Banca d'Italia secondo le rispettive competenze e in ogni caso nell'ambito di quanto previsto 
dalla direttiva 2009/65/CE del Parlamento europeo e del Consiglio, del 13 luglio 2009, come 
modificata dalla direttiva 2014/91 /VE; 

c) apportare le opportune modifiche e integrazioni alle disposizioni in materia di sanzioni 
contenute nel testo unico di cui al decreto legislativo 24 febbraio 1998, n. 58, al fine di attribuire 
alla Banca d'Italia e alla CONSOB, nell'ambito delle rispettive competenze, il potere di imporre 
le sanzioni e le altre misure amministrative per le violazioni delle disposizioni della direttiva 
2014/91/VE con i criteri e i massimi edittali ivi previsti; 

d) provvedere affinché siano posti in atto i dispositivi e le procedure per la segnalazione di 
violazioni di cui all'articolo 99-quinquies della direttiva 2009/65/CE, introdotto dalla direttiva 
2014/9 J/VE, tenendo anche conto dei profili di riservatezza e di protezione dei soggetti coinvolti; 

e) adottare, in conformità alle definizioni, alla disciplina della direttiva 2014/9J/VE e ai principi 
e criteri direttivi previsti dal presente comma, le occorrenti modificazioni alla normativa vigente, 
anche di derivazione europea, per i settori interessati dalla direttiva da attuare, al fine di 
realizzare il migliore coordinamento con le altre disposizioni vigenti, assicurando un appropriato 
grado di protezione dell'investitore, di tutela della stabilità finanziaria e dell'integrità dei mercati 
finanziari. 

2. Dall'attuazione del presente articolo non devono derivare nuovi o maggiori oneri a carico della 
finanza pubblica. " 

2) Analisi del quadro normativo nazionale. 

Nel rispetto dei criteri di delega, lo schema di decreto legislativo contiene un articolo con le 
modifiche da introdurre nel testo unico delle disposizioni in materia di intermediazione 
finanziaria di cui al D.lgs. 24 febbraio 1998, n. 58 (TUF) e una clausola di invarianza finanziaria. 

In particolare, gli interventi da apportare al TUF in tema di disciplina del depositario sono 
minimali in quanto la materia è stata completamente rivisitata, alla luce dei nuovi orientamenti UE, 
in sede di attuazione della direttiva 2011/61/UE - direttiva AIFMD sui gestori di fondi di 
investimento alternativi, recepita con il D. 19s. 4 marzo 2014, n. 44. In tale sede, nella Parte II del 
TUF sulla disciplina degli intermediari è stato riscritto completamente il Titolo III, tra cui gli artt. 
47,48 e 49, disciplinanti l'incarico, i compiti e le responsabilità del depositario. 

Per quanto riguarda le politiche e le prassi retributive, previste dall'articolo 14-bis della direttiva 
UCITS, si segnala che la disciplina è speculare a quella stabilita dalla direttiva AIFMD già recepita. 
La materia è ampiamente disciplinata in Italia dalla normativa secondaria emanata dalla Banca 
d'Italia e dalla Consob, nel regolamento congiunto in materia di organizzazione e procedure degli 
intermediari che prestano servizi di investimento o di gestione collettiva del risparmio, emanato ai 
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sensi dell'art. 6, comma 2-bis, lettera a), del TUF. Non appare necessario, pertanto, prevedere 
modifiche alla normativa primaria, essendo sufficiente l'intervento in normativa secondaria per 
assicurare che le regole si applichino anche agli OICVM. A normativa vigente tali regole già si 
applicano ai gestori in relazione ai FIA - fondi di investimento alternativi (cfr. Parte 5, Titolo III e 
Allegato 2 del regolamento congiunto), occorre, estendere l'ambito di applicazione anche agli 
OICVM. 

In merito al regime sanzionatorio, si fa presente che, in occasione del recepimento della direttiva 
2013/36/UE (CRD IV) sull'accesso all'attività degli enti creditizi e la vigilanza prudenziale sugli 
enti creditizi e le imprese di investimento, con il decreto legislativo 12 maggio 2015, n. 72, in virtù 
della delega conferita dal legislatore, è stato riorganizzato in maniera organica il sistema 
sanzionatorio italiano in materia finanziaria contenuto nel Testo Unico Bancario (TUB) e nel TUF, 
evitando che gli stessi soggetti, o violazioni tra loro omogenee, fossero assoggettati a regimi e 
procedure diverse a seconda dell'autorità (Banca d'Italia o Consob) competente ad irrogare la 
sanzione. 

La direttiva UCITS V impone agli Stati membri di prevedere sanzioni o altre misure amministrative 
da irrogare a società e persone per le violazioni delle disposizioni nazionali di recepimento della 
direttiva. Le sanzioni possono essere penali o amministrative. 

Gran parte dei principi e dei criteri in materia di sanzioni previste dalla direttiva UCITS V sono 
contenuti anche nella direttiva 2014/65/UE (c.d. MiFID II), relativa ai mercati degli strumenti 
finanziari, per l'attuazione della quale è previsto apposito criterio di delega nella legge di 
delegazione europea 2014 (art. 9). A livello europeo, infatti, si sta cercando di allineare per quanto 
possibile il regime sanzionatorio contenuto nelle direttive CRD, MiFID, UCITS, AIFMD, Market 
Abuse e Trasparency, che disciplinano a vario titolo il settore dei servizi finanziari. La revisione di 
tali direttive procede in modo parallelo. 

Per adeguare l'apparato sanzionatorio a carico dei gestori di OICVM alle nuove fattispecie 
disciplinate dalla direttiva UCITS V occorre apportare alcune modifiche al TUF. Per i motivi sopra 
illustrati, lo scopo di tali modifiche è, in un'ottica più ampia, l'adeguamento alla normativa europea 
di settore e quindi anche al regime sanzionatorio contenuto nella direttiva MiFID II, in corso di 
recepimento (la delega per MiFID II scade il 3 maggio 2016). Per questo motivo, nelle premesse 
dello schema di decreto, è stata citata anche la direttiva 2014/65/UE e la relativa delega legislativa 
(art. 9 della legge 114/2015). Modificare una sola volta le norme sanzionatorie aventi valenza per 
entrambe le direttive semplifica il procedimento normativo e riduce il rischio di errori e 
sovrapposizioni. 

A tal fine, nella relazione illustrativa è stata ampiamente motivata l'esigenza di coordinamento, 
mediante un unico intervento normativo, della disciplina sanzionatoria contenuta nel TUF in 
attuazione delle direttive UCITS V (2014/91/UE) e MiFID II (2014/65/UE), 

3) Incidenza delle norme proposte sulle leggi e i regolamenti vigenti. . 

Lo schema di decreto legislativo va a modificare ed integrare il TUF e, in particolare: 

l. 	modifica gli articoli 4 (Collaborazione tra autorità e segreto d'ufficio), 48 (Compiti del 
depositario) e 188, 189, 190, 190-bis, 191, 194-bis, 194-quater, 195-bis e 195-ter sulle 
sanzioni amministrative; 

2. 	 inserisce i nuovi articoli 98-sexies (Obblighi relativi alla segnalazione delle violazioni) e 
194-septies (Dichiarazione pubblica). 
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4) Analisi della compatibilità dell 'intervento con i principi costituzionali. 

Non si rilevano profili di incompatibilità con i principi costituzionali. 

5) Analisi delle compatibilità dell 'intervento con le competenze e le funzioni delle regioni ordinarie 
e a statuto speciale nonché degli enti locali. 

Non si rilevano profili di incompatibilità con le competenze e le funzioni delle regioni ordinarie e a 
statuto speciale nonché degli enti locali in quanto, ai sensi dell'art. 117, secondo comma, lettera e), 
della Costituzione, lo Stato ha legislazione esclusiva in materia di tutela del risparmio e mercati 
finanziari, e tutela della concorrenza. 

6) Verifica della compatibilità con i principi di sussidiarietà, differenziazione ed adeguatezza 
sanciti dal! 'articolo 118, primo comma, della Costituzione. 

Non si rilevano profili di incompatibilità con i principi di sussidiarietà, differenziazione ed 
adeguatezza sanciti dall'articolo 118, primo comma, della Costituzione. 

7) Verifica dell 'assenza di rilegificazioni e della piena utilizzazione delle possibilità di 
delegificazione e degli strumenti di semplificazione normativa. 

Non sono previste rilegificazioni di norme delegificate. Il decreto legislativo ha ad oggetto materie 
non suscettibili di delegificazione, né di applicazione di strumenti di semplificazione normativa. 

8) Verifica dell 'esistenza di progetti di legge vertenti su materia analoga all 'esame del Parlamento 
e relativo stato dell 'iter. 

Non sussistono progetti di legge vertenti su materia analoga all'esame del Parlamento. 

9) Indicazioni delle linee prevalenti della giurisprudenza ovvero della pendenza di giudizi di 
costituzionalità sul medesimo o analogo oggetto. 

Non risultano indicazioni delle linee prevalenti della giurisprudenza e non sono pendenti giudizi di 
costituzionalità sul medesimo o analogo oggetto. 

PARTE II. CONTESTO NORMATIVO COMUNITARIO E INTERNAZIONALE 

lO) Analisi della compatibilità dell 'intervento con l'ordinamento comunitario. 

Gli Stati membri devono adottare e pubblicare, entro il 18 marzo 2016, le disposizioni legislative, 
regolamentari e amministrative necessarie per conformarsi alla direttiva UCITS Vele applicano a 
decorrere da tale data. 

Ai sensi dell'art. 26-ter della direttiva, alla Commissione è conferito il potere di adottare atti 
delegati per specificare, tra l'altro: 

a) gli elementi da includere nel contratto scritto di nomina del depositario; 
b) le condizioni per svolgere le funzioni di depositario. 
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Al riguardo, si fa presente che solo il 17 dicembre u.s. la Commissione ha presentato una proposta 
di regolamento delegato. Gli Stati membri hanno tempo fino al 29 gennaio 2016 per fare 
OppOSIZIOne. 

La proposta di regolamento prevede che esso entri in vigore il ventesimo giorno seguente alla data 
di pubblicazione nella G.U.U.E. e che esso si applichi sei mesi dopo l'entrata in vigore. Solo 
all'esito della procedura di adozione dell'atto comunitario anzidetto, che integra la direttiva per 
quanto riguarda gli obblighi del depositario, sarà possibile conoscere il termine esatto entro il quale 
i gestori e i depositari italiani dovranno adeguare i contratti già in essere alle nuove disposizioni 
regolamentari europee. 

Il) Verifica dell 'esistenza di procedure di infrazione da parte della Commissione Europea sul 
medesimo o analogo oggetto. 

Al momento non sono in atto procedure di infrazione da parte della Commissione europea. 

12) Analisi della compatibilità dell 'intervento con gli obblighi internazionali. 

Il provvedimento legislativo in esame non presenta profili di incompatibilità con gli obblighi 
internazionali. 

13) Indicazioni delle linee prevalenti della giurisprudenza ovvero della pendenza di giudizi innanzi 
alla Corte di Giustizia delle Comunità Europee sul medesimo o analogo oggetto. 

Non risultano indicazioni sulle linee prevalenti della giurisprudenza ovvero della pendenza di 
giudizi innanzi alla Corte di Giustizia delle Comunità Europee sul medesimo o analogo oggetto. 

14) Indicazioni delle linee prevalenti della giurisprudenza ovvero della pendenza di giudizi innanzi 
alla Corte Europea dei Diritti dell 'uomo sul medesimo o analogo oggetto. 

Non risultano pendenti giudizi dinanzi alla Corte europea dei diritti dell'uomo sul medesimo o 
analogo oggetto. 

15) Eventuali indicazioni sulle linee prevalenti della regolamentazione sul medesimo oggetto da 
parte di altri Stati membri dell 'Unione Europea. 

Trattandosi di recepimento di una direttiva DE, tutti gli Stati membri sono tenuti a dame attuazione. 
Le differenze possono riguardare solo alcune modalità di adeguamento alla nuova normativa. 

PARTE III. ELEMENTI DI QUALITA' SISTEMATICA E REDAZIONALE DEL TESTO 

1) Individuazione delle nuove definizioni normative introdotte dal testo, della loro necessità, della 
coerenza con quelle già in uso. 

Il provvedimento in esame non introduce nuove definizioni nel nostro ordinamento. 

2) Verifica della correttezza dei riferimenti normativi contenuti nel progetto, con particolare 
riguardo alle successive modificazioni ed integrazioni subite dai medesimi. 

I riferimenti normativi contenuti nel provvedimento in esame sono corretti. 
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3) Ricorso alla tecnica della novella legislativa per introdurre modificazioni ed integrazioni a 
disposizioni vigenti. 

Le nonne richiamate sono state modificate facendo ricorso alla tecnica della novella legislativa. 

4) Individuazione di effetti abrogativi impliciti di disposizioni dell 'atto normativo e loro traduzione 
in norme abrogative espresse nel testo normativo. 

L'intervento nonnativo non produce effetti abrogativi espliciti o impliciti. 

5) Individuazione di disposizioni dell 'atto normativo aventi effetto retroattivo o di reviviscenza di 
norme precedentemente abrogate o di interpretazione autentica o derogatorie rispetto alla 
normativa vigente. 

Il provvedimento in esame non contiene disposizioni aventi effetto retro attivo o di reviviscenza di 
nonne precedentemente abrogate o di interpretazione autentica o derogatorie rispetto alla nonnativa 
vigente. 

6) Verifica della presenza di deleghe aperte sul medesimo oggetto, anche a carattere integrativo o 
correttivo. 

L'unica delega per l'attuazione della direttiva 2014/911UE è quella contenuta nella legge 9 luglio 
2015, n. 114, (legge di delegazione europea 2014), pubblicata nella G.U. n. 176 del 31 luglio 
2015, ed entrata in vigore il15 agosto 2015. 

7) Indicazione degli eventuali atti successivi attuativi; verifica della congruenza dei termini previsti 
per la loro adozione. 

Si prevede l'inserimento in nonnativa primaria delle novità introdotte dalla direttiva UCITS V in 
materia di obblighi e sanzioni. 

Al completo adeguamento della nonnativa nazionale alle disposizioni della direttiva in tema di 
depositario e politiche e prassi retributive provvedono le Autorità di vigilanza di settore (Banca 
d'Italia e Consob), mediante la modifica del regolamento congiunto in materia di organizzazione e 
procedure degli intennediari che prestano servizi di investimento o di gestione collettiva del 
rispannio, emanato ai sensi dell'art. 6, comma 2-bis, lettera a), del TUF, del regolamento emittenti 
della Consob e del regolamento sulla gestione collettiva del risparmio di Banca d'Italia. 

8) Verifica della piena utilizzazione e dell'aggiornamento di dati e di riferimenti statistici attinenti 
alla materia oggetto del provvedimento, ovvero indicazione della necessità di commissionare 
al! 'Istituto nazionale di statistica apposite elaborazioni statistiche con correlata indicazione nella 
relazione economico-finanziaria della sostenibilità dei relativi costi. 

Sono stati utilizzati dati infonnativi raccolti ed elaborati sia dalla Commissione UE nei documenti 
di valutazione di impatto sia dalla Autorità di vigilanza italiane. 
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ANALISI DI IMPATTO DELLA REGOLAMENTAZIONE (A.I.R.) 
(alI. "A" alla Direttiva P.C.M. 16 gennaio 2013) 

Titolo: schema di decreto legislativo recante di attuazione della direttiva 2014/91/UE, recante 
modifica della direttiva 2009/65/CE concernente il coordinamento delle disposizioni 
legislative, regolamentari e amministrative in materia di taluni organismi d'investimento 
collettivo in valori mobiliari (OICVM), per quanto riguarda le funzioni di depositario, le 
politiche retributive e le sanzioni e di attuazione, limitatamente ad alcune disposizioni 
sanzionatorie, della direttiva 2014/65/UE relativa ai mercati degli strumenti finanziari e che 
modifica la direttiva 2002/92/CE e la direttiva 2011/61/UE. 

Allegata la scheda d'Impact Assessment che costituisce parte sostanziale della 
relazione A.I.R. 

Referente: Ufficio legislativo economia 

I SEZIONE 1 - Contesto e obiettivi dell 'intervento di regolamentazione 

La sezione illustra il contesto in cui si colloca l'iniziativa di regolazione, l'analisi dei problemi 
esistenti, le ragioni di opportunità dell'intervento di regolazione, le esigenze e gli obiettivi che 
l'intervento intende perseguire. 

In particolare, la sezione contiene i seguenti elementi: 

A) la rappresentazione del problema da risolvere e delle criticità constatate, anche con 
riferimento al contesto internazionale ed europeo, nonché delle esigenze sociali ed economiche 
considerate. 

La direttiva 2014/91/UE (di seguito UCITS V) modifica la direttiva 2009/65/CE (UCITS IV) in 
materia di organismi di investimento collettivo in valori mobiliari (OICVM) per armonizzare le 
norme nazionali in materia di funzioni e responsabilità dei depositari, di politica retributiva e di 
SanZIOnI. 

Su queste materie sono emerse, negli ultimi anni, notevoli divergenze delle normative nazionali in 
ambito UE, in quanto le direttive UCITS, di armonizzazione minima, lasciavano ampio margine per 
interpretazioni divergenti in merito alla portata delle funzioni del depositario e della sua 
responsabilità in caso di negligenza. Di conseguenza, nelI'UE sono andati sviluppandosi approcci 
diversi, che hanno posto gli investitori in OICVM di fronte a livelli disomogenei di tutela nei vari 
paesI. 

La direttiva UCITS V si inserisce, inoltre, in un più ampio pacchetto legislativo promosso dalla 
Commissione europea di revisione della normativa settoriale dell'UE in materia di mercati 
finanziari, mirante a ridare fiducia ai consumatori, dopo le recenti frodi finanziarie che hanno 
danneggiato, in particolare, gli investitori al dettaglio (c.d. retail). 
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In particolare, le norme europee sui depositari che agiscono per conto di organismi di investimento 
collettivo, contenute nella direttiva UCITS, sono rimaste immutate dalla loro introduzione nel 1985. 
La crisi finanziaria, in particolare il caso Madoff, venuto alla luce nel 2008, ha evidenziato i punti 
deboli delle disposizioni della direttiva UCITS relative alle funzioni e alle responsabilità dei 
depositari. Il caso Madoffha sollevato in particolare la questione della responsabilità del depositario 
nei casi in cui la custodia delle attività di un fondo OICVM è delegata ad un subcustode. Nel caso 
Madoff, i giudici nazionali di diversi Stati membri hanno adottato approcci diversi nel decidere se il 
depositario principale di un fondo OICVM è responsabile della restituzione delle attività del fondo 
andate perse mentre erano tenute in subcustodia. 

Inoltre, il quadro armonizzato sugli OICVM non contiene principi generali sulle retribuzioni e sulle 
sanzioni, coerenti con gli altri settori dei servizi finanziari. 

In merito alle criticità constatate in sede di recepimento, si segnala che, ai sensi dell'art. 26-ter della 
direttiva, alla Commissione è conferito il potere di adottare atti delegati per specificare, tra l'altro: 

a) gli elementi da includere nel contratto scritto di nomina del depositario; 
b) le condizioni per svolgere le funzioni di depositario. 

AI riguardo, si fa presente che solo il 17 dicembre u.s. la Commissione ha presentato una 
proposta di regolamento delegato. Gli Stati membri hanno tempo fino al 29 gennaio 2016 per 
fare opposizione. 

La proposta di regolamento prevede che esso entri in vigore il ventesimo giorno seguente alla 
data di pubblicazione nella G.U.U.E e che esso si applichi sei mesi dopo l'entrata in vigore. 
Solo all'esito della procedura di adozione dell'atto comunitario anzidetto, che integra la 
direttiva per quanto riguarda gli obblighi del depositario, sarà possibile conoscere il termine 
esatto entro il quale i gestori e i depositari italiani dovranno adeguare i contratti già in essere 
alle nuove disposizioni regolamentari europee. 

B) l'indicazione degli obiettivi (di breve, medio o lungo periodo) perseguiti con l'intervento 
normativo; 

L'obiettivo generale perseguito dalla direttiva e dall'intervento normativo in esame è quello di 
accrescere la tutela di tutti gli investitori in OICVM e garantire la trasparenza. 

Le norme della direttiva UCITS IV consentivano notevoli divergenze nell'interpretazione da parte 
delle autorità competenti dei doveri di dirigenza e della responsabilità in caso di violazione. Norme 
più dettagliate sulla delega e sulla responsabilità sono necessarie per ridurre queste divergenze. Ciò 
riguarda in particolare: 

1) l'estensione consentita della delega; 

2) le condizioni relative alle deleghe, e 

3) il sistema di responsabilità che si applica quando gli strumenti tenuti in custodia sono persi a 
livello del depositario o del subcustode. 
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Pertanto, le norme di tutela degli investitori devono essere uniformi: i depositari, soggetti a requisiti 
patrimoniali e prudenziali uniformi, devono assicurare lo stesso livello di tutela delle attività tenute 
in custodia, indipendentemente dal loro domicilio. 

Il ricorso contro un depositario in caso di perdita di uno strumento finanziario deve essere uniforme 
ed efficace: norme uniformi in materia di diligenza dovuta e norme uniformi in materia di 
responsabilità possono evitare lunghe controversie e divergenze nei risultati in funzione del 
domicilio del depositario. 

La certezza del diritto per quanto riguarda le funzioni del depositario in relazione alla custodia e alla 
delega consente al settore di adottare norme uniformi e di prevedere le misure necessarie nelle loro 
strutture organizzative aziendali. 

Più nello specifico, il Legislatore europeo ha ritenuto necessario: 

• 	 prevedere l'obbligo a carico delle società di gestione degli OICVM di creare e mantenere, 
per determinate categorie di soggetti, politiche e prassi retributive in linea con una gestione 
sana ed efficace dei rischi; 

• 	 adottare norme supplementari per stabilire i compiti e le funzioni dei depositari, per 
designare i soggetti che possono essere nominati depositari e per chiarire la responsabilità 
dei depositari nei casi in cui le attività degli OICVM tenute in custodia vengano perse o nei 
casi di non corretto esercizio da parte del depositario dei suoi doveri di sorveglianza; 

• 	 stabilire le condizioni della delega ai terzi delle funzioni di custodia del depositario, in modo 
tale che la delega e la subdelega siano soggette a rigorosi requisiti in materia di idoneità dei 
soggetti incaricati e di diligenza da parte del depositario nello scegliere, designare e 
controllare il soggetto incaricato della funzione delegata; 

• 	 adottare disposizioni sulla condotta e sulla gestione dei conflitti di interessi che devono 
applicarsi anche nei casi di delega delle funzioni di custodia, assicurando in particolare una 
chiara separazione dei compiti e delle funzioni tra il depositario, l'OICVM e la società di 
gestione; 

• 	 chiarire la responsabilità del depositario di OICVM in caso di perdita di strumenti finanziari 
tenuti in custodia; 

• 	 rafforzare il regime di vigilanza, di indagine e sanzionatorio, dando alle autorità competenti 
il potere di imporre sanzioni penali e amministrative sufficientemente elevate da essere 
efficaci, dissuasive e proporzionate, in modo da controbilanciare i vantaggi attesi da 
comportamenti illeciti; 

• 	 stabilire le circostanze nelle quali le sanzioni dovrebbero essere pubblicate, per rafforzare il 
loro effetto dissuasivo sul pubblico e per informarlo sulle violazioni lesive della tutela degli 
investitori. 

Nel medio-lungo periodo la Commissione europea effettuerà un riesame globale del funzionamento 
della direttiva e, in particolare, riesaminerà i limiti ai rischi verso le controparti applicabili alle 
operazioni in strumenti derivati. 

Sulla base dei provvedimenti che la Commissione intenderà adottare, gli Stati membri adegueranno, 
in futuro, la legislazione nazionale. 

C) la descrizione degli indicatori che consentiranno di verificare il grado di raggiungimento 
degli obiettivi indicati e di monitorare l'attuazione dell'intervento nell'ambito della VIRj 
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Il grado di raggiungimento degli obiettivi sarà verificato attraverso il monitoraggio dei soggetti 

vigilati effettuato dalle autorità di vigilanza di settore (Banca d'Italia e Consob). 

In particolare, il monitoraggio potrà avere ad oggetto: 


1. 	 gli statuti dei gestori di OICVM, Sgr e Sicav, per verificare l'adeguatezza delle politiche e 
prassi retributive adottate dagli stessi; 

2. 	 i regolamenti e gli statuti degli OICVM, fondi comuni di investimento e Sicav, nonché gli 
accordi conclusi tra le società di gestione di OICVM e i depositari, per verificare il 
contenuto e le condizioni per l'assunzione dell'incarico da parte del depositario. 

D) l'indicazione delle categorie dei soggetti, pubblici e privati, destinatari dei principali effetti 
dell'intervento regolatorio. 

Le innovazioni introdotte ai sensi della direttiva interessano: 

1. 	 i gestori di OICVM: Sgr e Sicav che gestiscono direttamente i propri patrimoni; 

2. 	 gli OICVM italiani: fondi comuni di investimento e Sicav. 

3. 	i depositari: banche autorizzate in Italia, succursali italiane di banche comunitarie, Sim e 
succursali italiane di imprese di investimento. 

In merito alla quantificazione dei suddetti destinatari, è stata interpellata al riguardo l'Autorità 
di vigilanza competente. 

I dati di seguito riportati sono stati forniti dalla Banca d'Italia, l'Autorità di vigilanza italiana 
deputata al rilascio delle autorizzazioni ai gestori di OICVM, agli OICVM e ai depositari, e si 
riferiscono ai soggetti autorizzati alla data del 30 giugno 2015: 

Numero gestori Oicvm autorizzati: 45 

Numero Oicvm italiani: 728 

Numero depositari di Oicvm: 7 

I SEZIONE 2 - Procedure di consultazione precedenti l'intervento 

Lo schema di decreto legislativo è stato elaborato previo confronto a livello tecnico con gli uffici di 
Banca d'Italia e Consob che hanno collaborato con il Ministero dell'economia e delle finanze 
nell'ambito del negoziato europeo per l'approvazione della direttiva. 

Considerata l'esiguità del tempo disponibile tra l'adozione della proposta di atto delegato da parte 
della Commissione (17 dicembre u.s.) e il termine per l'esercizio della delega legislativa (18 
gennaio 2016) nonché il numero contenuto di modifiche alla normativa primaria necessarie 
all'attuazione della stessa, è stata ritenuta sufficiente, ai fini della consultazione con gli operatori, 
l'attività svolta durante il negoziato in ambito UE sulla proposta di direttiva presentata dalla 
Commissione europea e il confronto più recente mediante le associazioni di categoria. 

Al riguardo, si segnala che le novità in materia di depositario e politiche retributive sono coincidenti 
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con quelle già introdotte recependo la direttiva sui gestori di fondi alternativi (AIFMD) nel 2014, 
sulle quali gli operatori del mercato sono stati più volte consultati durante le varie fasi negoziali, 
anche mediante incontri organizzati presso il Ministero dell'economia e delle finanze, ai quali 
hanno partecipato, oltre a rappresentanti dell'industria, anche le autorità di vigilanza. 

I SEZIONE 3 - Valutazione dell'opzione di non intervento di regolamentazione (opzione zero) 

Da un punto di vista formale non è configurabile P opzione di non intervento da parte del legislatore 
italiano poiché gli Stati membri sono obbligati a conformarsi alle disposizioni contenute nella 
direttiva e ad adottare e pubblicare, entro il 18 marzo 2016, le disposizioni legislative, 
regolamentari e amministrative necessarie, informandone la Commissione. 

Inoltre, il recepimento della direttiva è obbligatorio ai sensi della delega contenuta nell'art. 1, 
comma 1, della legge di delegazione europea 2014 (legge 9 luglio 2015, n. 114), e in conformità ai 
criteri di delega stabiliti dal Parlamento italiano nell'art. lO della legge anzidetta. L'opzione zero 
non è pertanto configurabile in relazione allo schema normativo in esame. 

Da un punto di vista sostanziale, l'opzione di non intervento è stata valutata (cfr. Sezione 4) ed 
esclusa dal legislatore europeo che ha ritenuto necessario intervenire con una direttiva. 

La Commissione europea, nell'effettuare l'impact assessment, ha valutato, in particolare, quali 
soggetti verrebbero maggiormente danneggiati da un mancato intervento legislativo nella disciplina 
del depositario contenuta nella direttiva UCITS. 

Negli OICVM, il gruppo più colpito in caso di perdita di attività tenute in custodia sono gli 
investitori al dettaglio. Se il depositario principale non è responsabile della restituzione delle attività 
andate perse mentre erano tenute in custodia, la perdita ricade sugli investitori. In media il 10% 
delle famiglie europee investe direttamente in fondi, in Italia l'Il %. 

Un altro gruppo colpito della perdita di attività è quello dei gestori di fondi OICVM. Il gestore del 
fondo ha bisogno di chiarezza in merito all'estensione della responsabilità del depositario in caso di 
perdita di attività tenute in custodia, in particolare se la perdita avviene quando le attività sono 
tenute in custodia da un subcustode. La subcustodia è un fenomeno sempre più diffuso, dato che i 
gestori di OICVM investono in un'ampia gamma di strumenti finanziari che spesso sono emessi in 
altri Stati membri o in paesi terzi. Per motivi pratici e talvolta a causa degli obblighi giuridici, questi 
strumenti devono essere tenuti in custodia nel paese di emissione. La subcustodia ha pertanto 
implicazioni importanti sulle decisioni di investimento dei gestori dei fondi. 

Infine, a risentirne sono i depositari e le pratiche da essi seguite in materia di delega. Anche i grandi 
depositari internazionali non esercitano direttamente attività di custodia in tutti i paesi in cui un 
gestore di OICVM intende investire. Si ritiene che nessuna delle banche depositarie abbia 
operazioni in più di 40 paesi. Pertanto, la custodia è spesso "esternalizzata" a subcustodi che 
operano in paesi non coperti dalla rete dei depositari internazionali. Le disposizioni che disciplinano 
la delega sono fondamentali per i depositari. 

La Commissione europea ha quindi concluso che: 

1. 	 le differenze nell'attuazione di principi di livello superiore in materia di delega nell'ambito 
della direttiva UCITS, e in particolare sulla responsabilità dei depositari, minano la fiducia 
degli investitori, soprattutto quando gli OICVM sono venduti a livello transfrontaliero; 
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2. 	 solo un intervento a livello europeo può affrontare efficacemente questo fenomeno e 
introdurre norme armonizzate, in relazione sia al dovere di diligenza del depositario nella 
scelta del subcustode e nella sorveglianza nei suoi riguardi, sia in riferimento alla sua 
responsabilità per le attività andate perse mentre erano tenute in custodia. 

ISEZIONE 4 - Opzioni alternative al! 'intervento regolatorio 

La Commissione europea, nel! 'impact assessment, ha valutato varie OpZlO111 alternative 
all 'intervento regolatorio. 

Lo scenario di base (opzione zero) relativo ai compiti e alle responsabilità dei depositari è il vigente 
quadro normativo sugli OICVM. I principi generali delle norme sugli OICVM rimarrebbero in 
vigore, lasciando un notevole margine di discrezionalità sul livello delle funzioni e delle 
responsabilità alle autorità competenti, che avrebbero il compito di garantire la tutela e la fiducia 
degli investitori, in particolare quando realizzano investimenti transfrontalieri con fondi domiciliati 
in altri Stati membri. 

A fronte di questo scenario di base, la valutazione di impatto ha esaminato diverse opzioni in 
relazione a tre questioni fondamentali: 

l) l'ammissibilità a fungere da depositario di OICVM; 

2) le condizioni che si applicano in caso di delega della custodia, e 

3) l'estensione della responsabilità del depositario, in particolare l'obbligo di restituire gli strumenti 
finanziari andati persi mentre erano tenuti in custodia. 

Sull'ammissibilità a fungere da depositario, sono emerse tre opzioni, che individuano vari soggetti 
che si ritiene forniscano sufficienti garanzie in termini di regolamentazione prudenziale e di 
requisiti patrimoniali per svolgere le funzioni di custodia delle attività e per garantire la loro 
restituzione in caso di perdita mentre sono tenute in custodia. 

Sulla questione della delega della custodia, sono state esaminate tre opzioni: 

1) lo scenario di base; 

2) l'introduzione dell'obbligo di diligenza dovuta e degli obblighi prudenziali per coprire la delega, 
assieme a norme speciali relative alla delega a depositari di paesi terzi non conformi e 

3) l'introduzione degli stessi obblighi di diligenza dovuta e prudenziali per tutte le deleghe. 

Sulla questione della responsabilità, la valutazione di impatto ha esaminato quattro opzioni: 

1) limitare la responsabilità a casi di "omissione ingiustificata di intervento" (scenario di base); 

2) prevedere la responsabilità oggettiva con l'opzione del trasferimento di responsabilità in caso di 
delega; 

3) prevedere la responsabilità oggettiva con l'opzione del trasferimento di responsabilità limitata 
alla delega obbligatoria a depositari di paesi terzi, e 

4) introdurre la responsabilità oggettiva senza possibilità di trasferimento della responsabilità in 
caso di delega. 
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In relazione alla retribuzione, lo scenario di base è stato confrontato con un'opzione che impone alle 
società di gestione di OICVM di dotarsi di principi generali sulle retribuzioni e con un'opzione che 
impone politiche retributive dettagliate assieme alla pubblicazione delle retribuzioni effettivamente 
pagate nella relazione annuale. 

In relazione alle sanzioni amministrative, lo scenario di base è stato confrontato ad un approccio che 
prevede l'armonizzazione generale delle sanzioni, come previsto dalle politiche della Commissione 
in materia, e con un'opzione che prevede un'ulteriore armonizzazione delle sanzioni 
amministrative. 

L'opzione prescelta dalla Commissione è quella di limitare l'ammissibilità a fungere da 
depositario di OICVM agli enti creditizi o alle imprese di investimento regolamentate. 

La delega dovrebbe essere disciplinata da norme sulla diligenza dovuta nella selezione, nella 
nomina e nella sorveglianza delle attività del subcustode. Per i rari casi in cui la strategia di 
investimento dell'OICVM comportasse investimenti in strumenti finanziari emessi in paesi che 
impongono la custodia locale e in cui non operino custodi che soddisfano i summenzionati requisiti 
in materia di delega, la delega dovrebbe essere consentita, a specifiche condizioni. 

In linea con il profilo dell'investitore al dettaglio, la responsabilità in caso di perdita di uno 
strumento tenuto in custodia dovrebbe essere basata su una norma VE uniforme che comporti 
l'obbligo a carico del depositario principale di restituire lo strumento andato perso. Non ci dovrebbe 
essere la possibilità per il depositario principale di esonerarsi dalla responsabilità, anche nei casi in 
cui la custodia locale è obbligatoria nel paese terzo. 

In relazione alle retribuzioni, l'approccio segue quello adottato per i gestori di fondi di investimento 
alternativi (GFIA). Ciò evita l'arbitraggio regolamentare tra quadro legislativo in materia di 
OICVM e quadro legislativo relativo ai GFIA. 

In materia di sanzioni, si segue la politica generale della Commissione in materia. 

SEZIONE 5 - Giustificazione del! 'opzione regolatoria proposta e valutazione degli oneri· 
amministrativi e dell 'im atto sulle P MI 

La sezione descrive l/intervento regolatorio prescelto, riportando: 

A) gli svantaggi e i vantaggi dell'opzione prescelta, per i destinatari diretti e indiretti, a breve 
e a medio-lungo termine, adeguatamente misurati e quantificati, anche con riferimento alla 
possibile incidenza sulla organizzazione e sulle attività delle pubbliche amministrazioni, 
evidenziando i relativi vantaggi collettivi netti e le relative fonti di informazione; 

Sull'ammissibilità a fungere da depositario, la valutazione di impatto della Commissione conclude 
che sia gli enti creditizi che le imprese di investimento regolamentate forniscono garanzie 
sufficienti in termini di regolamentazione prudenziale, di requisiti patrimoniali e di vigilanza 
effettiva per fungere da depositari di OICVM. Dato che già ora la maggior parte dei depositari di 
OICVM in quasi tutti gli Stati membri sono enti creditizi o imprese di investimento regolamentate, 
l'onere di adeguamento è stimato piuttosto basso. 
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La Commissione valuta che l'impatto dell'opzione prescelta riguarderebbe solo una piccola 
minoranza di prestatori di servizi non soggetti ad autorizzazione. In questi casi, i costi sostenuti per 
ottenere l'autorizzazione a esercitare l'attività di impresa di investimento sembrano giustificati, visti 
i benefici in termini di responsabilità del depositario. 

Per quanto riguarda la delega, la valutazione di impatto della Commissione conclude che la delega 
dovrebbe essere soggetta a elevate norme di qualità per quanto riguarda la scelta e la sorveglianza 
del subcustode. Questi obblighi dovrebbero essere a carico del depositario principale. Per quanto 
riguarda i paesi terzi, le delega a depositari di paesi non conformi dovrebbe essere autorizzata solo 
se la custodia locale è resa obbligatoria dalla legge e a condizione che gli investitori siano 
debitamente informati che gli investimenti in alcuni paesi possono richiedere la custodia locale. 

L'opzione di non consentire le delega a depositari di paesi terzi non conformi è stata scartata dalla 
Commissione in quanto ciò ridurrebbe le opportunità di investimento dei fondi OICVM. Inoltre, il 
rischio di delega a depositari di paesi terzi non conformi è stato considerato trascurabile, data 
l'attuale prevalenza di strategie di investimento prudenti perseguite dai fondi OICVM. Se e nella 
misura in cui le strategie di investimento evolveranno, questa scelta dovrà forse essere 
rivista. 

Per quanto riguarda la responsabilità, la valutazione di impatto della Commissione conclude che la 
norma basata sulla "responsabilità oggettiva", che obbliga i depositari a restituire gli strumenti 
andati persi mentre erano tenuti in custodia a prescindere dalla colpa o dalla negligenza, consente 
sia di garantire un livello elevato di tutela degli investitori che di giungere a norme uniformi in tutta 
l'DE. Mentre vi sono validi motivi per escludere le perdite nei casi di delega obbligatoria ad un 
depositario di un paese terzo, la valutazione di impatto conclude che, alla luce dell'orientamento 
verso la clientela al dettaglio dei fondi OICVM, tali esclusioni non dovrebbero essere previste. 

B) l'individuazione e la stima degli effetti dell'opzione prescelta sulle micro, piccole e medie 
imprese; 

L'intervento regolatorio non prevede una disciplina specifica per le micro, piccole e medie imprese. 

C) l'indicazione e la stima degli oneri informativi e dei relativi costi amministrativi, introdotti 
o eliminati a carico di cittadini e imprese. Per onere informativo si intende qualunque 
adempimento comportante raccolta, elaborazione, trasmissione, conservazione e produzione 
di informazioni e documenti alla pubblica amministrazione; 

La direttiva non prevede nuovi oneri informativi a carico dei gestori e dei depositari 

D) le condizioni e i fattori incidenti sui prevedibili effetti dell'intervento regolatorio, di cui 
comunque occorre tener conto per l'attuazione (misure di politica economica ed aspetti 
economici e finanziari suscettibili di incidere in modo significativo sull'attuazione deH'opzione 
regolatoria prescelta; disponibilità di adeguate risorse amministrative e gestionali; tecnologie 
utilizza bili, situazioni ambientali e aspetti socio-culturali da considerare per quanto concerne 
l'attuazione della norma prescelta, ecc.). 
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Non si ravvisano specifiche condizioni o particolari fattori che possano incidere sull'attuazione 

delle nuove disposizioni che si inseriscono in un quadro regolamentare consolidato nel quale i 

destinatari della normativa in materia di gestione collettiva del risparmio già operano. 

SEZIONE 6 Incidenza sul corretto funzionamento concorrenziale del mercato e sulla 
competitività del Paese 

Con l'intervento regolatorio si è intervenuti integrando il quadro normativo vigente al fine di 
assicurare la tutela degli interessi di tutti i soggetti coinvolti (gestori, depositari, partecipanti, soci e 
investitori), senza prevedere obblighi ulteriori atti a creare svantaggi concorrenziali per gli operatori 
nazionali del settore. 

In particolare, si precisa che l'intervento regolatorio non crea restrizioni alle possibilità competitive 
dei gestori, viceversa una regolamentazione uniforme a livello europeo garantisce la parità delle 
condizioni di concorrenza nell 'Unione. 

Pertanto, le nuove norme non creano concorrenza sleale. L'armonizzazione sempre maggiore del 
quadro normativo UE in materia di gestione collettiva del risparmio può favorire l'ulteriore 
sviluppo degli OICVM e produrre effetti positivi per la competitività del Paese anche a livello 
internazionale. 

SEZIONE 7 - Modalità attuative del! 'intervento di regolamentazione 

La sezione descrive: 

A) i soggetti responsabili dell'attuazione dell'intervento regolatorio; 

Le Autorità di vigilanza: Banca d'Italia e Consob. 

B) le azioni per la pubblicità e per l'informazione dell'intervento (con esclusione delle forme 
di pubblicità legale degli atti già previste dall'ordinamento); 

L'intervento regolatorio verrà pubblicato nel sito del MEF e Banca d'Italia e Consob 
provvederanno a pubblicare i loro provvedimenti nei rispettivi siti web. 

Ampia informazione a tutti i destinatari sarà poi fornita dalle Associazioni di categoria. 

C) strumenti e modalità per il controllo e il monitoraggio dell'intervento regolatorio; 

A livello europeo, il controllo e la valutazione si svolgeranno su due fasi. 

In una prima fase, la Commissione assicurerà che le norme riformate siano applicate correttamente. 
In una seconda fase, tre anni dopo la scadenza del termine per la piena attuazione della direttiva, la 
Commissione procederà a effettuare una valutazione economica per stabilire se le nuove norme 
avranno contribuito a migliorare la tutela degli investitori, ad accrescere la trasparenza in materia di 
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remunerazione e a incoraggiare la fiducia degli investitori, necessaria per assicurare la rilevanza 
degli OICVM nel settore al dettaglio. 

La valutazione sarà condotta dai servizi della Commissione, in collaborazione con l'AESFEM e/o 
con l'ausilio di studi esterni che potranno essere necessari per valutare l'impatto delle modifiche 
sulla delega e sui regimi di responsabilità dei depositari. 

Al fine di valutare gli effetti delle modifiche e, cosa ancor più importante, di raccogliere dati 
essenziali sulle conseguenze di alcune delle misure proposte sulle imprese che fungono da 
depositari, è probabile che venga inoltre condotta un'indagine esplorativa con tutti i soggetti 
interessati. 

A livello nazionale, il controllo e il monitoraggio degli effetti dell'intervento regolatorio verrà 
svolto dalle Autorità di settore (Banca d'Italia e Consob), che vigilano sui soggetti operanti nel 
mercato e destinatari del provvedimento. 

D) i meccanismi eventualmente previsti per la revisione dell'intervento regolatorio; 

A livello europeo, il riesame della direttiva si concentrerà: 

l. 	 sulla misura in cui saranno stati realizzati i risparmi di costi previsti grazie ad un regime di 
responsabilità dei depositari più chiaro e armonizzato; 

2. 	 sui possibili impatti che una nuova delega e nuove disposizioni in materia di responsabilità 
potrebbero avere sulle spese di funzionamento dei depositari; sulla valutazione della misura 
in cui si siano avute deleghe a depositari di paesi terzi non conformi e quale impatto ne sia 
derivato; 

3. 	 sulla stima dell'impatto di eventuali costi operativi aggiuntivi sui costi del fondo OICVM e 
sul rendimento degli investitori. 

In base ai provvedimenti che verranno assunti in sede europea e alle eventuali modifiche che 
verranno apportate alla direttiva UCITS e ai regolamenti delegati in materia di OICVM, si 
procederà ad una revisione della normativa italiana di settore. 

E) gli aspetti prioritari da monitorare in fase di attuazione dell'intervento regolatorio e 
considerare ai fini della VIR. 

Nella predisposizione della VIR verranno considerati prioritariamente i seguenti aspetti: 

l'adeguamento, ove necessario, da parte di gestori e depositari dei contratti alla nuove 
disposizioni (in particolare a quelle del Regolamento delegato della Commissione UE che 
integra la direttiva per quanto concerne gli obblighi dei depositari); 

l'adeguamento da parte dei gestori, che già sono soggetti a tale disciplina per i FIA, alle 
regole in materia di politiche retributive anche in relazione agli OICVM; 

i dati sulle sanzioni 
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Il Ministero dell' economia e delle finanze curerà l'elaborazione delle VIR, sulla base dei contributi 
che potranno essere fomiti da Banca d'Italia e Consob sulla base delle verifiche effettuate 
nell'ambito delle loro attività di vigilanza. 

*********** 

Sezione aggiuntiva per iniziative normative di recepimento di direttive europee 

SEZIONE 8 - Rispetto dei livelli minimi di rego/azione europea 

Il provvedimento in esame non prevede l'introduzione o il mantenimento di livelli di regolazione 
superiori a quelli minimi richiesti dalla direttiva, ai sensi dell'articolo 14, commi 24-bis, 24-ter e 
24-quater, della legge 28 novembre 2005, n. 246. L'atto normativo UE non prevede opzioni da 
esercitare da parte degli Stati membri. 
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1. INTRODUCTION 

Since its introduction in 1985, the UCITS Directive 1 has offered to European investors a 
wide range of high quality and safe investment products. The subsequent reforms of the 
Directive (2001 and 2009) have built upon the high level of investor protection and 
prudential supervision ensured by the Directive. The standards introduced in the UCITS 
rules have also contributed to the success of the UCITS brand in third countries (notably 
in Asia and Latin America) where UCITS funds domiciled in the EU enjoy a significant 
investor base. The requirements relating to depositaries that act on behalf ofundertakings 
for collective investment in transferable securities (UCITS) are one of the key building 
blocks within the UCITS framework and aim primariIy to ensure a high levei of investor 
protection. 

The UCITS depositary must be an entity that must be independent from the UCITS fund 
and the UCTIS fund's manager. Neither the fund manager nor any prime brokers that act 
as counterparties to the fund may also act as the fund's depositary. The independence of a 
depositary is necessary because the depositary essentially acts both as a supervisor (the 
'legaI conscience') of a UCITS fund, overseeing certain fund transactions (redemptions 
and investor payments to the fund) and as a custodian over the fund's assets. 

A depositary "safe-keeps" the assets in which a UCITS invests and thus maintains the 
UCITS' and its investors' property interests. While the safekeeping of investors assets is a 
core task of the depositary, the depositary also performs certain oversight functions, such 
as verifying that a UCITS fund's sales, repurchase and redemption of units or shares is 
carried out in accordance with applicable laws, that the net asset value of units is 
calculated in Hne with national laws and fund rules, that transactions of the fund manager 
compIy with ali applicable laws and that transactions involving the fund's assets are 
carried out within the customary time periods. 

Despite its important role, the UCITS rules relating to depositaries in the Directive have 
remained mostly unchanged since 1985: there are a number of generic principles 
applying to depositaries, leaving room for diverging interpretations of their duties and 
related Iiabilities. As a minimum requirement, the UCITS Directive does mention, 
however, that the management of a UCITS cannot be entrusted to the same entity that 
acts as a depositary. What the UCITS directive does not specify is that the separation 
between portfolio management and custody should also prevail in case the depositary 
function is delegated to a third party who, in turo, cannot be portfolio manager and 
custodian at the same time. This latter conflict of interest was present in the Madoff 
scenario (described in further detail below). 

Different national rules have developed in many of those areas not specifically covered 
by the UCITS Directive. Especially in respect to entities eligible to act as a depositary, 
rules on delegation, rules on conflict of interest in case of delegation and rules on 
liability for the loss of assets in custody, the high level principles contained in the 

1 Directive 2009/65/EC ofthe European Parliament and ofthe Council of 13 July 2009 on the coordination 
of laws, regulations and administrative provisions relating to undertakings for collective investment in 
transferable securities (UCITS)" OJ L302, 17.1 1.2009, P 32. 
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Directive have allowed the emergence of different approaches across the European 
Union. As evidenced by the Madoff case, this has led to different levels of investor 
protection depending on where the UCITS fund is domiciled. . 

1.1. The delegation or custody 

The potenti al consequences of these divergences carne to the fore in the course of the 
Madoff fraud, which hit the headlines on Il December 2008. The brokerage operation of 
Bernard Madoff was revealed as a giant Ponzi scheme resulting in the largest investor 
fraud ever committed by one individuaI. Huge sums that were allegedly invested by 
Bernard Madoff turned out to have vanished with no corresponding securities in Mr 
Madoffs investment fund. 

The consequences of the Madoff scandal are not confined to the US. The issue has been 
particularly acute in some EU Member States. One particular fund that acted as a feeder 
fund for Madoff recorded losses of around $ lA billion due to Madoff investments which 
turned out to be fictitious. The losses suffered by this 'feeder fund' channelling 
investments to Madoff, have brought to the issue of depositary's Iiability to the fore. In 
this case, both the management of investments and custody in relation to the assets that 
be long to the fund were delegated to entities operated by Madoff. A 'feeder fund' is 
essentially a vehicle that collects investors' money and then provides these monies to 
another financial service provider, usually a broker or another fund, so that the latter can 
design and execute an investment strategy. 

The large scale of the Madoff fraud essentially went undetected for a long period because 
the depositary responsible for the safekeeping of the fund assets delegated custody over 
these assets to another entity run by Bernard Madoff, the US broker "Bernard Madoff 
Investment Securities". 

The circumstances of the Madoff case raised several important issues in relation to 
UCITS funds. First, what are the precise conditions under which the depositary acting on 
behalf of a UCITS fund can delegate safekeeping ofthe fund's investment assets to a sub­
custodian? The current UCITS Directive is silent on the precise conditions of sub­
custody. 

But more importantly, the Madoff scandal has also revealed generaI uncertainties within 
the UCITS framework, especially, in relation to the principal custodian's on-going 
liability in case of delegation of custody to a sub-custodian. As will be explained below, 
the issue of liability in case of delegation, in the absence of harmonised rules in the 
relevant UCITS Directive, is dealt with differently in individuaI Member States. The 
main difference is essentially that, in some jurisdictions, the depositary is obliged to 
reimburse investors for losses that stem from the decision to sub-de\egate custody, while 
other jurisdictions limit liability to the diligent selection ofthe sub-custodian. 

1.2. Wider Ìssues linked to tbe 'dematerialisation' ofsecurities 

While the Madoff scandal triggered a closer look at the consequences of a loss of 
instruments that are held in (electronic) custody, some of the issue raised by the Madoff 
fraud are intrinsicaIly linked to the trend toward recording ownership in financial 
instruments by means of an electronic book entry. 
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The current gaps in the UCITS rules on depositaries are also linked to the increasing use 
of electronic book entry ('computerisation of securities') to register and keep track of 
ownership changes in securities. The current UCITS framework does not take issues and 
circumstances linked to electronic custody into account. 

The trend toward electronic book entry started much before Madoff and the consequences 
of this development are not at ali reflected in the way the 1985 UCITS rules on 
depositaries are configured. For example, the basic distinction between electronic custody 
over transferable securities and record-keeping in relation to ali "other" assets is not 
reflected in UCITS. More precise rules on such financial instruments that are to be held in 
custody and more clarity on the consequences of their loss are therefore driven by the 
need to keep pace with technology in the depositary sector. The remainder ofthis section 
sets out the main problems inherent in the current regulatory framework that governs the 
activities of UCITS depositaries, Le., eligibility to act as a depositary, rules on delegation 
of custody, liability for the loss of a financial instrument in custody, remuneration 
policies ofUCITS managers and sanctions. 

1.3. Previous action by tbe Commission 

In 2009, the Commission introduced its proposal on Alternative Investment Fund 
Managers to regulate the alternative part of the asset management industry that, until 
then, had not been subject to any regulation and supervision at EU leve\. The AIFM 
Directive2 that was finally adopted in 20 l O draws the lessons from the Madoff case and 
introduces a complete and fully harmonised system on liability related to the 
performance of depositary tasks for alternative investment funds. These rules, however, 
apply only to alternative investment funds that are targeted to professional investors. 
The precedent set by the AIFMD constitutes nevertheless an essenti al point of reference 
for the improvement of the current depositary rules for UCITS. It is obviously an 
unintended anomaly that retail investors remain less protected than the professional 
investors covered by the AIFM framework. 

In addition, the financial crisis also revealed that the remuneration and incentive schemes 
commonly applied within financial institutions were themselves exacerbating the impact 
and scale of the crisis. Remuneration policies contributed to short-term decision making 
and created incentives for taking excessive risk. These tendencies, in turn, increased 
levels of systemic risk. 

More generaJly, and in view systemic issues and commitments that were made at the 020 
level, the EU is taking coordinated steps across ali financial services sectors to introduce 
consistent requirements governing remuneration policies, as set out in the Commission 
Recommendation of April 2009.3 The adoption of CRD 1II,4 the AIFM Directive, and the 
ongoing work on the level 2 measures under Solvency II will confirm the determination 

2 Directive 2011/611EC of the European Parliament and of the Council of 8 June 2011 on Alternative 
Investment Fund Managers and amending Directives 2003/41IEC and 2009/651EC and Regulations 
(EC) No 1060/2009 and (EU) No 1095/2010, OJ L 174, 1.7.2011, p.1. 

3 http://ec.europa.eu/internal marketlcompanv/docsl directors-remun/financialsector 290409 en .pdf 

4 	Directive 2010176IEU of the European Parliament and of the Council of 24 November 2010 amending 
Directives 2006/48/EC and 2006/491EC as regards capitaI requirements for the trading book and for re­
securitisations, and the supervisory review of remuneration policies, OJ L 329, 14.12.20 lO, p.3 
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of the EU to fulfil these eommitments. Extending this work to al so cover the 
remuneration of UCITS investment managers is a natural additional step in this processo 

Sanctions are not harrnonised in any financial services legislation at EU level and the 
analysis of national sanctioning regimes carried out by the Commission, along with the 
Committees of Supervisors (now transformed into European Supervisory Authorities) 
has shown a number of divergences and weaknesses which may have a negative impact 
on the proper application of EU legislation, the effectiveness of financial supervision, 
and ultimately on competition, stability and integrity of financial markets and consumer 
protection. Therefore, in its Communication of 9 December 20 l O "Reinforcing 
sanctioning regimes in the financial sector,,5 the Commission suggested setting EU 
minimum common standards on certain key issues, in order to promote convergence and 
reinforcement of national sanctioning regimes. A significant majority of respondents to 
the consultation launched by the Communication shared the Commission's analysis ofthe 
shortcomings in the existing national sanctioning regimes and were supportive of EU 
action to set minimum common rules on the key issues identified, which include level of 
administrative fines; criteri a to be taken into account when applying sanctions and 
mechanisms facilitating enforcement. Therefore, the Commission has inc1uded such 
common rules, adapted to the specifics of the sectors concemed, in all its recent 
proposals for the review of the sectoral EU legislation concemed (CRD IV, MiFID, 
Market Abuse Directive, Transparency Directive). Extending this work to the UCITS 
framework is a natural additibnal step in this processo 

2. PROCEDURAL ISSUES AND CONSULTATIONS 

2.1. Procedural issues 

The proposed amendments to the UCITS Directive are part of the Commission's 2012 
Work Programme in the area of financial services. The impact assessment process was 
initiated in September 2010 with the first meeting of the lnter-Service Steering Group 
(lSSG), comprising the following Commission services: Competition, HeaIth and 
Consumers, Taxation and Customs Union, Enterprise and lndustry, Secretariat GeneraI, 
Economie and Financial Affairs, and the Legai Service. Further meetings of the ISSG 
took piace in January, March and September 2011. Subsequent to the last meeting, the lA 
assessment was adjusted to widen the breadth of policy options to address the key 
problems that arise in respect of depositaries, their duties and their Iiability. In order to 
enhance the overall presentation, the problem definÌtions in the lA were streamlined. In 
addition, more economic evidence on the structure of the depositary markets in the EU 
and overseas was added, more research was conducted on the typical UCITS investor 
profile and the economie rationale behind the increasingly frequent sub-delegations to 
third countries is presented in a more detailed manner (Section 3). Finally, more 
background was added on the precise facts on the Madoff case, as this case largely 
triggered the need to reform the rules applicable to UCITS depositaries. The new version 
was communicated to the ISSG on l February 2012 and the latter did not request a new 
meeting to discuss these adjustments. 

The report was sent to the lmpact Assessment Board (IAB) on 3 February 2012 and 
discussed before the IAB on 29 February 2012. Subsequent to the meeting of the IAB 

5 COM(20 l 0)716 fina\. 
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changes were introduced, in particular relating to the cost of custody, the cost of 
recordkeeping, the overall custody fee structure (specifying differences in custody fees in 
different jurisdictions) and the repercussions that regulatory change might have on these 
parameters. Improvements were also made in expIaining the different legaI standards that 
are currently employed to delineate a custodian's liability to return instrument lost in 
custody and, in particular, instruments lost at the level of a delegate sub-custodian. 
Significant changes were made to better describe the economie repercussions of inaction 
on various stakeholders directly or indirectly linked to providing services to UCITS 
funds (in the baseline scenario). 

2.2. Stakeholder consultation 

The Commission launched in 2009, in direct response to the Madoff scandal, a first 
public consultation in order to strengthen the regulation and supervision of UCITS 
depositaries. A feedback statement6 published in 2009 showed that the c1arification ofthe 
UCITS depositary function was an essential step for a comprehensive review of the 
existing European regulatory principles applicable to depositary functions. The same 
year, the Commission published a proposal in order to regulate the alternative funds 
managers (AIFM) which also introduced some provisions relating to the depositary 
function. The AIFM Directive 7 that was finally adopted in 2010 draws the lessons from 
the Madoff case and introduces a complete and fully harmonised system on liability 
related to the performance of depositary tasks for alternative investment funds. 

As part of its wider reform on all provisions pertaining to the role and liability of 
depositaries, the Commission undertook8 to introduce targeted changes to the depositary 
provisions in the UCITS Directive9

• In its Communication of 2nd June 2011 (COM 
(2010) 31 final, page 7), the Commission proposes to adopt "changes to the legislation 
applicable to the UCITS depositaries function in response to the Madoff fraud, which 
revealed the need to further harmonise certain aspects of the level of protection offered to 
UCITS investors". 

On 9 December 2010, the Commission services launched a second public consultation on 
the UCITS depositary function and on managers' remuneration, which c10sed on 31 
January, 2011. 58 contributions were received and signalled a broad support of the 
review initiative, particularly with respect to the c1arification of depositary functions and 
to the simplification of the regulatory landscape as a result of the proposed alignment 

6 http://ec.europa.eu/intemalmarketlconsultations/2009/ucitsdeposital},functionen.htm. Feedback 

statement is also provided in Annex 2. 


7 Directive 2011161IEC of the European Parli amen t and of the Council of 8 lune 2011 on Alternative 
Investment Fund Managers and amending Directives 2003/411EC and 2009/651EC and Regulations 
(EC) No 1060/2009 and (EU) No 1095/2010, OJ L 174, 1.7.2011, p.L 

In its communication of2nd June , available at : 
201 Ohttp://ec.europa.eu/internal_ marketlfinancesldocs/general/com20 l O _en.pdf 

Directive: 2009/65/EC.· OJ L 302, 17.1 1.2009, p. 32-96 http://eur­

lex.europa.euILexUriServlLexUriServ.do?uri""0J:L:2009:302:0032:0096:en:PDF 
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with the AIFM Directive. Respondents however took a more criticaI stance vis-à-vis the 
issue of depositary liabilitylO. 

As to the issue of administrative sanctions, this report reflects replies to an ad hoc 
questionnaire prepared by the Commission services and sent to the European Securities 
Committee (ESC), as well as to ESMA. A summary of the Member State replies to the 
questionnaires is presented as Annex 7. 

3. BACKGROUND AND CONTEXT 

3.1. Economie importance ofUCITS funds 

Investment funds are special investment vehicles, created for the purpose of gathering 
funds from investors, and investing those funds in a diversified portfolio of financial 
instruments. Since its origin in 1985, the UCITS Directive has been the basis on which a 
genuine European retail investment fund 'product' has been built. UCITS has created a 
comprehensive legai framework that offers increased investment opportunities far 
businesses and househ01ds alike. At the same time, the directive also introduced a 
financial services 'passport', whereby a UCITS fund can be marketed across the EU, 
following authorisation from the competent authorities of its country of domicile (Le. the 
home country) and notification to the competent authorities ofthe host market. 

Cross border subscriptions to UCITS compliant investment funds have grown 
considerably since the UCITS rules were first introduced in 1985. The UCITS acronym 
has deve10ped into a strong brand and is nowadays, apart from Europe, also recognized 
in Asia and South America. The success of UCITS as a cross border vehicle for 
investments is bome aut by the rapid growth of assets that are managed in UCITS 
compliant funds. Total assets under management (AuM) grew from €3,403bn at the end 
of 2001 to €5,889bn by end 2010, according to data from the European Fund and Asset 
Management Association (EFAMA). In September 2011 AuM stood at € 5,515bn. 

About 80% of UCITS assets are invested by funds ll domiciled in four jurisdictions: 
Luxembourg (32.4%), France (20.6%), Ire1and (14.4%), and the United Kingdom 
(11.5%). 

In line with the requirement that the depositary is located in the same Member State as 
either the UCITS fund or the investment company, most UCITS assets are safe-kept by 
depositaries located in either Luxembourg, France, Ireland, the United Kingdom. 
Overall, the European depositary industry is today entrusted with safe keeping of around 
€5.3 trillion worth in UCITS assets. 

lO Two public consultations have been published on the UCITS depositary function. The latest, published 
in December 2010, also includes managers' remuneration issues. They are respectively available at: 
http://ec.europa.eu/intemal marketlconsultations/docs/?009/ucits/consultation parer en.pdf; and 
http://ec.europa.eu/internal marketlconsultations/docs/20 l O/ucits/summary of responses en.pdf 

11 Full Member State data is provided in Annex 4. Source: EFAMA QuarterJy Statistical Release N°47 
(Third Quarter of20 Il). At the end September 2011, the number ofUCITS reached 35,517. The main 
domiciles per number ofUCITS funds are Luxembourg (26.9%), France (22.2%), Ireland (8.7%) and 
Spain (7.1 %). 
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3.2. Investor profile ofUCITS funds 

38% 

According to 2010 data12
, EU 

EU InvQstors to ml,ltual f1,lnds {2010] 

investors held € 6.9 billion in 
mutuai funds 13

, of which about 
75% was invested in EU domiciled 
funds and 25% in funds that are not 
domiciled in the EU. Non-EU 

3% 

23% 

investors invested further € 3,300 
i billion into the EU domiciled 

mutuaI funds. The investor profile 
of an EU mutuaI fund is depicted 

i in the graph. As more than 85% of 
'------------------------' EU mutuai fund investments are 
directed towards UCITS vehicles to (€5,889 out of 6.9 bn in 2010), the graph is 
representative for the UCITS investor pro fil e as wel!. The graph shows retail investors 
are heavily exposed to mutuai funds. 28% of fund hoIdings are made up of direct retail 
investments while another 61 % are intermediated either through insurance policies, 
pension funds and other financial corporations. Intermediaries, for example pension 
funds that provide retirement benefits to individuai investors, invest monies they collect 
from retail investors into mutuai funds. Essentially this means that around 90% of mutuai 
fund investments are directly or indirectly attributable to retail investors. 

Based on data from statistical offices of six Member States l4
, it is estimated that about 

22.5 million (i.e. lO %) of EU households are invested in mutuaI funds. Given the fact 
that the major EU fund domiciles are concentrated in the above-mentioned four EU 
jurisdictions, this demonstrates significant cross-border sales of fund units based on the 
'passport' . 

3.3. Trends in services provided to UCITS funds 

A typical UCITS fund uses several service (external or internai) providers to operate and 
execute its investments. Normally, the fund relies on an investment manager to manage 
the assets, one or several brokers to execute trades, a fund administrator to calculate the 
value ofthe fund's investments and a custodian to safe-keep investment positions. While 
being obliged to work together, these service providers should be independent of each 
other and their functions should be strictIy separate. Separation of the above services is 
an essential tool to avoid fraud. One function that shouId be separate from ali of the 
others is that of safe-keeping of assets by means of a depositary. A depositary should 
therefore neither be identical to an investment manager, a fund administrator or a broker. 
A depositary should also not belong to the same corporate group as any of the other fund 
service providers. 

12 Source: Eurostat, Sectoral Accounts 

l3 Both UCITS and non-UCITS 

14 Share of household investing in funds: Germany (16%), Italy (11%), Austria (11%), France (10%), 
Spain (7%), the United Kingdom (6%). The sources are Iisted in Annex 3. 
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Recent trends affecting the custody sector include increased competition, the 
disappearance of local custodians and the emergence òf a handful of global players. The 
largest global custodians, in terms of client assets under custody (AuC) for 2010, are 
Bank ofNew York Mellon ($25.5trillion), State Street ($16.7 trillion), lP. Morgan $16.6 
trillion) and Citigroup ($13.5trilllion)15. 

The table provides an overview of the main suppliers of global custody services, in terms 
of assets under management (AuM), relative changes in AuM and the number of custody 
elients. 

, '" GLOBAL CUSTODY ASSETS (ali mutua] funds) 
BNP PARIBAS N/D 

BNYMELLON * 
N/D7 trillion 

4700 
(* Includes assets under 
administratlon) 

Brown Brothers Harriman 

12,0%25,50 trillion 

346 
CITI 

31,6%3,10 trillion 
N/D 

HSBC SECURITIES SERVICES 
14,5%13,50 trillion 

1167 
JP MORGAN 

9,5%5,70 trillion 
2895 

NORTHEN TRUST 
8,0%16,60 trillion 

1933 
RBe DEXIA 

17,0%4,36 trillion 
N/D 

SGSS 
2 23 trillion 18,1% 

150 
STATE STREET 

8,0%4,76 trillion 
264516,7 trillion 18,8% 

In this eontext it is important to note that not even the largest of the above-mentioned 
global custodians have custody operations of their own in ali of the jurisdietions that a 
UCITS fund might wish to invest in. According to newspaper reports no single eustody 
bank is believed to have operations in more than 40 jurisdietions16

• This means that loeal 
custody is often "outsourced" to non-affiliated sub-eustodians operating in those 
jurisdictions not eovered by a global eustodian's network. 

15 Source: Global custody survey 2011. Intemational Custody & Fund administration 
www.icfamagazine.com 

16 Source: Steve Johnson, in Financial Times, June 7, 2009 Depositary banks in protest aver EU p/anso 
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3.4. The ree structure applicable to depositary duties 

The payment schedule for custody and record-keeping of fund assets is set out in a 
'ratecard' negotiated with the fund manager which includes a holding fee based on the 
value of the assets being 'held' in custody (or monitored), as well as a transaction fee. 
Additional elements affecting the cost of such services are the nature of the assets and the 
size of the fund. 

The cost of custody is normally calculated as a percentage of the assets that are held in 
custody. The cost of custody, on average, in Europe varies between 0.25 and 1.25 bp. 
This corresponds to a fee ranging between 0.00025% and 0.001 % of the assets held in 
custody. There are differences in the cost of custody between different Member States. 
These differences can amount, on average, to 0.25-1.0 bp. Custody in the United States 
is even cheaper, ranging from 0.2 bp to maximum of 0.5 bp. 

The cost of holding assets in custody in third countries is significantly higher. For most 
developing countries, the cost of custody varies be1ween 25 to 50 bp. Custody in some 
developing countries may cost up to 60 bp. 

The cost of record-keeping (checking ownership records and recording individuai 
contracts that are not suitable for custody) is higher at between l and 1.25 bp. This is 
due to the fact that custody is nowadays based on electronic data entri es reflecting the 
existence of a security. Therefore, moving to a broader scope of instruments to be held in 
(electronic) custody might entail cost savings of, on average, between 0.5 and 0.75 bp. 

The above described cost structure of custody allows for three conclusions. First, the 
provision of custody services, which is essentially the clearing, servicing and 
safekeeping of assets, is typically a low margin product by itself. However, when 
coupled with other value added services Iike foreign exchange, securities lending, cash 
management and fund accounting, margins associated with the total bundled service 
offering can become higher. Nevertheless, globaI custodians have largely been able to 
achieve higher margins by deploying large scale operations and technology which lower 
per unit costs. 

Second, price differentials between EU Member States seem a question ofmax. l bp. On 
the other hand, price differentials between Europe and certain emerging markets can 
become quite significant. The overall rate of custody is therefore heavily influenced by 
the composition of a fund's portfoIio (e.g., the share of instruments issued in emerging 
markets). As fund clients are generalIy charged on a per market basis, with emerging 
markets attracting higher fees, those with Iarge emerging markets portfolios will usually 
have a higher blended rate. In addition to portfolio composition, emerging markets will 
typically have additional settlement related requirements and other logistical related 
issues which increase costs. 
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3.5. Remuneration structures in the fund management industry 

Typical of a principal-agent relationship, the asset management industry is defined by the 
division between the control of financial wealth and its ownership. Compensation 
structures, as an intimate part of this relationship, are as a result shaped by the necessity 
to align the incentives of those fund managers (i.e. the agents) that contro I wealth by 
making investment decisions with those of the unit-holders (Le. the principals) who own 
but delegate their wealth for this purpose. 

Evidence suggests that remuneration for the individuai fund managers consists of a fixed 
base salary, topped by a bonus based partially on a fund's relative performance with 
respect the previous performance peri od (t-l) which is typically quarterly (Le. high water 
mark). The high water mark shall be the highest NA V per unitlshare and is a benchmark 
for gauging a manager's performance in the period to. An independent fund administrator 
(at times this coincides with the depositary), whose main function is to calculate the 
NAV of the fund, shall compare performance and authorise a bonus only where NA V 
exceeds its peak (or high water mark value) of the previous peri od. References to 
industry benchmarks (usually standard market indiccs like MSCI, S&P 500, etc.) or to 
average peer performance are also more broadly taken into account. Typically, bonuses 
will be paid from a bonus pool, the size of which is determined by the overall 
performance of the management company. An individual's share of the pool willlargely 
be driven by its own performance, but there will also be other 'soft' factors not related to 
investment performance, such as professional experience, teamwork and seniority. As a 
result, there is no mechanistic relationship between relative return performance of a fund 
and an individuaI manager's remuneration l7 

• 

According to a pre-financial crisis study by the Bank for International Settiements (BIS), 
the size of the bonus component in individuaI asset managers' compensation varies 
considerably across countries, with a generai trend towards a gradually higher share of 
variabie compensation to totai pay. According to gathered evidence, bonuses are, on 
average, around 25-40% oftotal pay in Spain, 30% in Germany, and, as a rule, no larger 
than 50% in France. In Italy, bonuses range from between 15-20% ofbase pay at the low 
end, up to 150% at the high end. In the United Kingdom, however, the importance of 
bonuses seems to be higher: the median fund manager will receive a bonus of about 
100% but exceptional asset managers can earn as much as six-times their base salary in 
the form of bonuses18 

• Many stakeholders stressed in their responses to the consultation 
that where an individuai manager's variable remuneration component is linked to the 
performance of the fund, multi-year periods are taken into account (between 3 and 5 
years) as a safeguard against 'short-termism'. 

Besides the direct rewards for achieving higher returns relative to a selected benchmark, 
performance is also rewarded indirectly through management fees corresponding to a 
fixed component of total assets under management (AUM), albeit with fee levels 
differing across management styles and asset classes. In other words, a positive relative 
performance rewards the fund manager through new fund inflows thereby increasing the 
A UM. This nexus between relative performance and new fund inflows acts as an implicit 

17 For further references, see the report Incentive structures in institutional asset management and their 
implications for financial markets, submitted by an ad hoc working group establ ished by the Committee on 
the Global Financial System. Source: Bank ofInternational settlements, March 2003. 

18 Ibid., p. 23. 
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incentive structure. Finally, the increasing layers of intermediation within the industry 
and the growing complexity ofUCITS-eligible products all imply a series ofhidden costs 
to investors. These range from product servicing costs throughout an investment's 
lifecycle, to excessive trading due to high portfolio tumover, etc. Fees from stock lending 
and other transactions (including the re-use of collateral) involving the fund's assets are 
generally undisclosed, but may well influence the size of executive pay while mitigating 
real operating costs reflected in the Total Expense Ratio (TER)19. 

4. PROBLEM DEFINITION 

4.1. Divergent criteria on eligibility to act as a depositary 

Currently, there is little clarity on the institutions that are eligible 10 act as a depositary 
for a UCITS fund. According to Article 23(2) UCITS any institution which is subject to 
prudential regulation and ongoing supervision can act as a depositary for a UCITS fund. 
According to Article 23(3) UCITS Member States enjoy significant discretion as to the 
instÌtutions that they can determine as UCITS depositaries20

• 

National divergences as to the entities that can act as depositaries for a UCITS fund may 
be at the origin of significant legai uncertainty and could lead to differential levels of 
investor protection. This is particularly true as regards the capitai that depositaries need 
to set aside to cover liabilities, especially the obligation to retum assets that are held in 
custody. 

More specifically, the eligibility criteri a referred to in the Article 23(2) UCITS Directive 
permit Member States to select the types of entities are suitable to acts as UCITS 
depositaries a1 national level. This has led to divergent approaches across Member 
States: out of the 17 Member States that require depositaries 10 be credit institutions, 12 
impose specific capitai requirements for carrying out custody activities or other related 
UCITS depositary functions. 

~the,llcr~Slllts or'ffie pui?HccqDsulf'iiJioncarried outby.'b.~ C6fufuissi9D in 2009 iDdi~te tlle folWWilig, 

• opinions/as .r~g!lrds tO.eligibiJit.y. criteria: . .}..i· . I~f}. 


>J·~-Jt~i<· '" ',.' ~- ,,' __,_o' ?:',':. ", .~~:~> _;"~:_", _ " "';' " . . "',o 


~.~6% of·tbe~r:e~pondel1ts'21 .. !l~!:ee,~ithharniònisatioDof;Ì1ìles'a,s to whatihstiMionsc~be)eligiple 
' 

as 

·"tI(2JJ§;.d~positafiesl~~ 49% wo'Uldliketo see oiìly·those entjtìes aç.~ing~ UCITSdép,ositary tliaf~~ . 
Lsubjecno~theçjlpital Requirernents Directive'~§ee r~plies tbqu~~ions 24 t026 in.the feedbackstaterllent}.· .' 

4.2. Unclear rules on delegation of custody 

The fragmentation of the regulatory framework app1ying to delegation of safe-keeping 
has become more pronounced due to an increased diversification and intemationalisation 
of UCITS investment portfolios. As more investment opportunities arise in different 

19 See Glossary, Annex lO. 

20 Please refer to CESR mapping available at http://www.esma.europa.eu/systemJfilesIlO 175.pdf . The 
summary ofthis CESR mapping is available in Annex 5. 

21 Including 70% ofthe lO replies received from public authorities, 55% ofthe 20 responses received from 
asset management organisations, and 71% of the 41 responses received from the banking and 
securities industries. 
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jurisdictions, the necessity to appoint sub-custodians in these jurisdictions increases (cf. 
the above tables comparing direct custody with custody through delegation). 

Changes to the UCITS directive introduced in 2001 extended the scope of eligible assets 
for UCITS to new classes of assets.22 As a result, UCITS managers now invest in a much 
greater number of countries and in more complex instruments than in 1985. 

4.2.1. Conditions oJ delegation 

Despite the enlargement of eligible investment instruments, the UCITS Directive does 
not define the conditions applicable in case a depositary elects to delegate custody to a 
sub-custodian. 

In order to situate the conditions of delegation of custody functions in proper context, 
two important issues must be clarified at the outset. 

First, custody depends on the characteristics of a financial instrument. Transferable 
securities (e.g. equities, bonds or money market instruments) have to be held in custody 
while other assets (e.g., certain derivative contracts or individually negotiated 
partnerships in non-listed companies) can only be recorded in a position-keeping book. 

Second, only custody duties and record-keeping duties can be delegated. For prudenti al 
reasons, the depositary's oversight duties (as contained in ArticJe 22(3) UCITS, 
according to which the depositary supervises compliance of the UCITS manager with 
legai provisions and investment policies, cannot be delegated. In exercising these duties, 
the depositary acts as the 'legaI conscience' of the UCITS in ensuring that all 
transactions (sales, redemptions, cancellation of units) are carri ed out in accordance 
with applicable national laws and the UCITS instruments of incorporation. This is in 
Hne with the principle that quasi-supervisory functions should not be subject to 
delegation. The lack of clarity pertains both to the conditions under which a delegation 
of either custody or record-keeping can take piace (e.g., objective reason for delegation, 
level of skill in selecting sub-custodian, intensity of ongoing monitoring of sub­
custodian) and to the conditions in which, exceptionally, custody can be delegated to 
third country custodian who do not match these standards. 

CESR's submission to the Commission consultation in 2009 and the CESR mapping 
exercise published in 20 l O both highlight a variety of national regulatory approaches in 
this respect.23 Member States impose various conditions in respect of the sub-custodian 
entity to which a delegation of safe-keeping can take pIace (e.g., effective prudentiai 
reguiations, minimum capitaI requirements and supervision). In particular, Member 
States' approaches differ in relation to delegations to third country custodians .. 

22 Including money market instruments, index-based funds including exchange traded funds (ETFs) fund 
of funds, derivatives (options, swaps, futures/forwards) or other over-the-counter derivatives. Please 
refer to Directive 2007116/EC, available at: 
http://eur-lex.europa.ewLexUriServ/LexUriServ .do?uri=OJ :L:2007 :079:00 Il :00 19:EN :PDF 

23 Please refer to CESR's response to the 2009 consultation on the UCITS depositary function. 
http://www.esma.europa.eu/system/files/09_781.pdf. Please also refer to CESR mapping available at: 
http://www.esma.~uropa.eu/systemlfilesll 0_175 .pdf. 
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4.2.2. 	 Third country delegations 

Equally, the UCITS Directive is silent on the conditions that apply when a depositary 
has, by virtue of national laws, to delegate custody to a third country custodian. Rules 
on delegations to third country custodians are important as UCITS increasingIy seek to 
invest in third country jurisdictions, primarily in East Asia (Hong Kong, China, Korea). 
In some of these jurisdictions either practical considerations or local rules may mandate 
local custody over the financial assets that are issued in these jurisdictions. For that 
reason, 	 recourse to a Iocal custodian, based on a delegation contract, becomes 
mandatory. As the above tables comparing direct custody with custody by means of 
Iocal sub-custodians demonstrate, local sub-custody is rather the rule and direct custody 
the exception. A locai custodian can either be a subsidiary of the principal custodian or 
an independent entity. 

As explained in section 3.2, the Madoff case shed some Iight on the risks associated 
with the use of local third country sub-custody networks when they fail to perform their 
duties appropriately or simply default. 

~'fhe' resijus Hl t~e p'ùblic'$.o~~uItationèilrr!ed ouC6yt~e C~mmiSsion in;;2009 indieat~ .,a dear 
'~orisènsus on the'IoHowing issué'swithr~peef to deleg,~ion ofVCITS depositary d~ti~s.· . 

".', ,< 	 , " .0:C' <0 ' ',' • c,,' . '/:'" 

.-tffè C01n!t)"ssio~~coll~ulta!ion~~~eàled tl}at "9ustotiy risks"(lSsociatéij'witb finartcialinstI'U!t),ents . 
~the "loss of assets~~,. are Iikely tomaterialize whensafekeeping tasksh<lV:~ been delegated toa thiid'paJ,lY.. 

82% of'reSP,R!ldents24':ìigree tqllt conditions ugon which the q~po~Jtary shall delegate its aç,tivitl.~sshoufdJ·ì 
èl!Uified (see replies,to questiohs15.ang,17 in' thefeedp~ck statement). . 

4.3. 	 Unclear scope of liability in case of loss (including loss wben custody bas 
been delegated) 

According to Article 24 of UCITS Directive, liability for loss of a financÌal instrument 
that is held in custody only arises in case of 'unjustifiable failure to perform obligations' 
or 'improper performance' of these duties. These legai terms have given rise to different 
interpretations in the Member States and thus differences in investor protection, most 
notably in the case a custodial instrument is lost after the delegation of custody. 

The potential consequences of these divergences carne to the fore with the Madoff fraud. 
In some Member States the depositary was immediately liable to retum assets in custody 
as a consequence of fraud at the level of the sub-custodian, in other Member States the 
situation is less clear and stili subject to litigation. 

While the liability rules in the UCITS directive haven't changed since 1985, the UCITS 
investment environment has evolved. UCITS funds are now able to invest in a wider 
range of financial assets, which may be more complex and also may be registered outside 
the EU (for instance, in emerging markets); fund portfolios are increasingly diverse and 
intemational. In particular, the fact that the UCITS Directive only contains high level 
legai principle has the following consequences: 

rSituation 1: Loss or an instrument in custody witb tbe UCITS fund's principal 
. custodian or a sub-delegate 

24 Including ali the lO replies received from public authorities, 90% of the 20 responses received from 
asset management organisations, and 78% of the 41 responses received from the banking and 
securities industries. 
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i 

The UCITS rules are not precise enough to avoid that the depositary's liability is dealt 
with in a different manner in different Member States25 

• As a consequence, the 
obligation to return assets lost in custody is not uniform across the Member States. The 
Madoff case has demonstrated the fundamental difference between the striet liability and 
the diligence approaches. 

Situation 2: Loss or an instrument in custody with a third country sub-custodian 

In addition, the current UCITS rules provide no clarity for the situation when custody is 
delegated to third country sub-custodians. Should the reformed UCITS rules allow 
delegations of custody, including delegations to third country sub-custodians that do not 
meet the delegation requirements (in terms of effective prudenti al regulation, minimum 
capitaI requirements and supervision in the country where the sub-custodian is 
established), the impact of such delegations on the principal custodian's liability needs to 
be clarified. 

I The AIFMD currently allows contractual discharge for all instances in which custody is 
. delegated. In line with the retail profile, it needs to be assesses whether such a generaI 

discharge is appropriate for a UCITS fund. 

4.4. Unclear remuneration practices 

Given that remuneration of the UCITS managers is, at least partly, based on the 
performance of the fund, there is an incentive to increase the level of risk in the funds's 
portfolio in order to increase the potential returns. However, the higher level of risk can 
expo se the fund investors to higher potenti a l losses. The remuneration structure is 
typically skewed in the sense .that the manager participates in the materialized returns but 
does not participate in the materialized losses. This creates further incentives to pursue 
higher risk strategies. In addition, the remuneration structure that does not take into 
account performance over extended periods induces the manager to pursue strategies 
with skewed risk return profile, Le. strategies that are likely to generate higher positive 
returns at the cost of less frequent but much larger possible Josses. 

Furthermore, remuneration structures are seldom disclosed in the fund's offering 
documents, rendering managers largely unaccountable to investors as far as the 
determinants to executive pay in line with fund performance are concerned. 

Another important aspect to consider is expected market developments. Were UCITS 
funds to be exc1uded from the scope ofthe recent international and European standards26

, 

a potential migration of riskier management practices may occur from the alternative 
investment into the more risk-averse retail fund industry, albeit insofar as the UClTS 
Directive allows27

• 

25 Please refer to CESR mapping available at http://www.esma.europa.eu/system/files/1O 175.pdf . The 
summary ofthis CESR mapping is available in Annex 5. 

26 For an overview of the Commission's broader approach on remuneration on financial services, see 
Annex 6 attached to this report 

27 This view was reflected by CESR in its advice to the Commission in October 2009 on the Level 2 
measures related to the UCITS management company passport: remuneration practices may strongly 
hamper sound and effective risk management if oriented towards rewarding short-term profits and giving 
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4.5. Divergent sanctioning regimes 

A preliminary mapping exercise of national rules on sanctions for breaches of obligations 
contained in the UCITS Directive was carried out in 2010 by the Commission . The 
results were updated through a consecutive survey in the form of a questionnaire 
addressed to ESMA, as well as to all Members of the ESC, in May 2011. Replies to the 
questionnaire revealed three salient features: (i) differences in the amounts of pecuniary 
sanctions (i.e. fines) applied to the same categories of breaches; (ii) divergences different 
criteria applicable to determining the amount of administrative sanctions; and (iii) 
variations in the level of enforcement of sanctions. For an overview ofthe core violations 
to the UCITS Directive, see Annex 8 to this report. 

4.5.1. Differences in levels ofadministrative fines across Member States 

Among the powers granted to competent authorities under Article 98(2) of the UCITS 
Directive, there is no explicit reference to fines. Rather, they are contemplated under the 
following Article 99(1) where Member States shall ensure, in conformity with their 
national law, that the appropriate administrative measures can be taken or 
administrative penalties be imposed against the persons responsible where the 
provisions for the implementation ofthe Directive have not been complied with. 

The results of the Commission's 20 Il mapping exercise revealed that all UCITS 
transposing legislation in twenty-five Member States foresees a maximum fine for both 
legaI and natural persons alike28 

• In tweIve Member States there are also statutory 
minimum amounts. As an alternative, where the amount of the illicit profit or economie 
advantage from the offence can be precisely quantified, the level of the fine is 
determined by multiplying the profit by a pre-determined factor29 

• This approach, 
however, seems to be the exception rather than the rule. 

Overall, levels of fines vary greatly across the EU and in some member States those 
levels appear to be too low to ensure sufficient deterrence, given the large gains that may 
be obtained from infringing the detailed "product" regulations contained in the UCITS 
Directive. For legai persons, the maximum fines foreseen for offences range from 
EIOO.OOO in one Member State30 to EIO million in another. These figures denote 
considerably wide spectrum in the application of fines for identical or similar types of 

staff incentives to pursue unduly risky activities. Management companies should establish remuneration 
policies in a way as to ensure that it does not induce risk taking which is inconsistent with the risk profiles, 
fund mles or instruments ofincorporatìon ofthe UCITS they manage (...). On this occasion, CESR aIso 
advised that the remuneration poIiey applied to UCITS managers be designed in such a way as to avoid 
conflicts of interest and ensure the independence of the persons involved. Finally, CESR recommended 
that the remuneration and incentive structure for the staff is consistent with principles re/ated to the 
protection of the interests of clients and investors in the course of collective portfolio management 
activities and other services provided. 

28 The United Kingdom do es not provide for statutory minimum or maximum fines; nor does Denmark 

29 An example is the relative provision under the Freneh Financial and Monetary Code, whereby any iIlieit 
protit or gain from the offenee is sanetioned with a fine up to ten times its amount when the offence is 
committed by a legaI person. See Article L621 15(3), paragraphs (a) and (b) of the French Code 
monétaire et financier. 

30 See Gennan Investment Law or Investmentgesetz (InvG), section 143, paragraph (5). 
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breaches. While certain national systems provide that maximum levels of sanctions (or 
ranges) must be commensurate to the type or nature of the infringement, other Member 
States apply a maximum (or range) of sanctions without qualifying the type of 
infringement. For example, in one Member State, the rules on collective investment 
schemes define three levels of gravity (each corresponding to a statutory maximum 
amount), Le. very serious (E300.000), serious (EISO.OOO) and minor (E60.000)31. On the 
other hand, in another Member State, a violation relating to operating requirements 
triggers a fine ranging from E2.S00 to E250.000 for legaI and natural persons alike

32 
• For 

violations of disclosure/reporting requirements (e.g. the rules on the offer of units to 
investors), the corresponding fine, if the amount of the economic damage remains 
undetermined, may range between E100.000 and E2 million. In cases where economie 
damage can be determined, the sanction may range from one-fourth of the values 
marketed to no more than double their value33. As these examples indicate, especial\y in 
countries with a maximum fine threshold of below E 1 million34 

, the economi c gains 
accruing from a variety of violations can often exceed the potenti al fine. 

Concerning fines applicable to natural persons, the same kinds of discrepancies persist. 
Certain jurisdictions charge the same maximums for legaI persons to individuaIs, 
whereas others expressly foresee tailored maximums. Competent authorities in twelve 
Member States are also capable of imposing criminal sanctions. 

However, the fact that some Member States provide for criminal sanctions does not seem 
to be the main reason for the differences identified. Indeed, the scope of criminal 
sanctions is much narrower: they are usua\ly applied to individuais rather than to legai 
persons and only for some ofthe most serious violations·ofUCITS 

4.5.2. Divergences in criteriafor setting the level ofadministrative sanctions 

The results from the 2011 stock-taking review of national rules transposing the UCITS 
Directive reveal that the criteri a national sanctioning authorities consider when 
determining a fine vary considerably between Member States. Whereas ali sanctioning 
regimes take into account the 'gravity' of a violation, gravity is qualified differentIy by 
the national sanctioning authorities, e.g. sometimes in terms of economic damage to fund 
and investors, others in terms of impact on domestic market stability, or sometimes in 
terms of duration/frequency of the infringement. Moreover, certain laws only account for 
a Iimited number of additional criteria apart from that of gravity, making administrative 
sanctioning practices less flexible and less proportionate to the offence committed. For 
instance, it emerges from the evidence collected that only twenty out ofthe twenty-seven 
Member States would consider the financial strength of an offender (measured either in 
terms of turnover or professional income ) as a factor in the calculation of a fine. 

3\ See Spain's Law 35/2003 on Collective Investment Funds (/nstituciones de Inversi6n Colectiva), 
Articles 85-87. 

32 See the Italian legislative decree no. 58 of 1998 (Testo Unico della Finanza), Section II, Articles 190(1) 
and 191(1). 

33 Ibid. 

34 With the exception of the United Kingdom and Denmark, where no maximums are specified in the law, 
there are at least six Member States that have a statutory maximum of less than €1 mi1lion. 
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Similarly, few of the applicable laws surveyed by Member States take into account 
voluntary cooperation as a mitigating factor. 

4.5.3. Varying enforcement levels 

The effectiveness, proportionality and dissuasiveness of national sanctioning regimes not 
only depend on those sanctions expressly provided for by law, but also on their effective 
application and/or enforcement During an observation peri od between 2008 and 20 lO, 
sanctioned violations ofthe relevant nationallaws and regulations vary greatly across the 
EU. This may be partially explained by the industry concentration in the jurisdictions 
where a higher number of infringements are detected and sanctioned: most UCITS fund 
providers are domiciled only in a handful of jurisdictions that collectively make up over 
80% of the market35

• However, a low level of enforcement in MS with significant UCITS 
market could be symptomatic of a weak enforcement of EU rules. 

Consultations with Member States have confirmed the effectiveness of their cross-border 
cooperation arrangements between competent authorities. However, the information 
available shows that a majority of Member States do not have in piace any mechanism 
encouraging persons who are aware of potential violations of the UCITS to report those 
violations ("whistle blowing" systems), whilè whistle blowing can is an important tool 
which can facìlitate detection of violations and therefore improve the application of 
sanctions. F or the purpose of enhancing enforcement, measures to enhance national 
supervisory powers, among which, 'whistle-blower' programmes, can be considered, in 
parallel to other proposed financial services legislation as part ofthe European acquis. 

4.6. Consequences under tbe baseline scenario 

4.6.1. Impact on investors 

If nothing were done on harmonising depositarie s' duties, the delegation of custody and 
the scope of its Iiability to retum financial instruments that are held in custody, investor 
confidence in the safety of assets invested through a collective investment vehicle would 
remain shaken. While the average retail investor certainly has no intimate knowledge of 
legaI proceedings surrounding the loss of assets in the Madoff fraud, the image of 
investors battling for several years to reclaim instruments were lost as part of this affair, 
or the reimbursement for the loss oftheir assets, lingers. 

The Madoff affair has not just claimed its victims among a few wealthy "high-net-worth" 
individuais, banks and hedge funds whose money he apparently invested. The Madoff 
affair threatens to damage small retail investors and cast a spell on the entire collective 
investment business. 

In this context, three of the above mentioned statistics are relevant. First, as almost 10% 
of European households are invested in UCITS funds, a further incident in relation to 
investor assets being lost on account of an unreliable and badly supervised depositary 
will provide a strong dissuasion for households that invest in mutuai fund to accumulate 
savings or retirement benefits. If nothing were done, the role of mutuai funds in 

35 The Commission services however do recognise that in certain Member States potential controversies 
between parties are settied at an early stage through means of supervision or through the offices of a 
financial ombudsman (e.g. United Kingdom). 
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provisioning for retirement may be irremediably harmed with negative consequences not 
just for the mutuai fund industry but for the level ofEU pension income overall. 

Secondly, EU investors overall hold 5,889 billion in UCITS compliant mutuai funds. In 
addition, non~EU investors hold another 3,300 billion in UCITS compliant funds. Any 
incident in relation to the safety of assets held in a UCITS funds, even in the rather 
arcane sphere of assets in custody, will cause significant ripple effect on investor 
confidence. 

Thirdly, almost 90% of the assets under management in UCITS fund are, directly or 
indirectly, held by retail investors. Any incident in this area is therefore bound to mainly 
affect retail investors, an investor public that is much more vulnerable than the 
professional investor group. Often UCITS is (stili) perceived as one of the few reliable 
and well~regulated and supervised investment tools available in an uncertain financial 
environment. 

Any event casting doubt on the "safety" and "reliability" of the UCITS investment 
vehicle will therefore risk eroding investor confidence and lead to net outtlows of 
investments in UCITS funds. 

Investors would continue to bear the costs of opaque remuneration practices leading to 
less informed investment choices. Investor would also suffer from misaligned incentives 
of fund managers due to skewed remuneration practices which would continue to 
impinge negatively on the risk management of the fund. Investors would further suffer 
from ineffective sanction regimes. 

4.6.2. Impact on the UCITS fund and its management company 

A dramatic loss of assets that are held in custody for a UCTS fund primarily affects 
investors. But such an event can have dramatic repercussions on a fund administrator or 
investment manager as well as evidenced in the following short extract: 

BOX - MADOFF AFFAIR: FEEDER FUND WITHDRAWN FROM LIST AND LIQUIDATED 

On 3 February 2009, in view of the establishment of the responsibilities of the various intermediari es in 
relation to Madoff scandal, the following two decisions were taken (l) to withdraw the feeder fund36 from 
the Iist of authorized UCIs(2) thereafter to request the judicialliquidation of this fund. 

The decision to withdraw the fund from the list of authorized UCIs is based on the fact that it does not 
observe any longer the provisions in relation to the organisation and functioning of undertakings of 
collective investments. This withdrawal has as consequence the suspension of ali payments made by the 
fund and the prohibition to perform any acts other than conservatory acts. The decision ofwithdrawal will 

• become permanent after a period of one month, except in case of appeals. In case of a liquidation decided i 

l tipon by the court, the court will appoint a liquidator to realize the fund assets. I 

In relation to remuneration policy, if nothing were done, the remuneration practices 
would continue to be opaque and would encourage the managers to take on excessive 
risks. As regards sanctioning regime, the lack of harmonization would continue to 
present regulatory arbitrage opportunities and would render the sanctioning regime 
ineffective on cross-border basis. 

36 This UCITS fund recorded losses of around $ 1.4 billion due to Madoff investments which tumed out to 
be fictitious. 
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4.6.3. Impact on depositaries 

Depositaries and their reputation would be at stake should a Madoff type incident repeat 
itself. Naturally, confidence in this system is shaken when sub-delegations of the type 
experienced in the Madoff case take away the confidence that a shared domicile between 
fund and depositary intended to create. 

Secondly, the loss of assets in custody can have serious repercussions on the operation of 
a custodian, especially if the matter of liability is not resolved quickly. Apart from the 
issue of liability to retum assets lost in custody, the risk of litigation is most apparent in 
the case of sub-delegations, a phenomenon that becomes increasingly important as the 
range of investment opportunities available to UCITS funds increase. Uniform 
requirements in relation to the sub-custodian are therefore essential to ensure a coherent 
image of the depositary sector and investors' trust. 

Regarding the remuneration policy, there is no direct impact on depositaries. As regards 
sanctioning regime, as mentioned above, the lack of harmonization would continue to 
present regulatory arbitrage opportunities and would render the sanctioning regime 
ineffective on cross-border basis. 

4.6.4. Impact on other flnancial service providers 

Litigation involving lost securities will not be confined to fund administrators, 
investment managers or depositaries. Litigation can also involve other provider of 
financial services, such as accounting services. 

BOX PONZI SCHEME LlTIGATION SPREADS TO AUDIT FIRMS 

In the United States, several accounting finn were served with legaI action has been hit by lawsuits 
alleging that they failed to detect problems in the Ponzi schemes ran by New York financier Bernard 
Madoff. In a Connecticut lawsuit, the audit finn stands accused of negligence for failing to detect the 
Madofffraud, in which a fund invested ali its $280 million assets. 

LegaI action against auditors is popular as there is a generaI feeling among plaintiffs that "auditors are out 
to detect fraud." "In this case, there is reason to be concerned that auditors acted negligently or acted with 
some level of requisite knowledge because, for the most part, they appear to have accepted financial 
statements generated by Madoffs auditor from a very small unknown accounting finn," he said" a 
plaintiffs attorney has told the court. 

Source: The National Law Journal, February 5, 200937 

4.6.5. Impact on nationa/ authorities 

National supervisors are responsible for the authorisation and on-going supervision of 
UCITS funds, their management companies and their depositaries. On the basis of the 
fund's and management company's domiciliation, the UCITS Directive assigns 
supervisory functions to the competent authorities of both the 'UCITS home' and 
'management company's home' Member State. These states have to cooperate in order to 
ensure seamless supervisory cooperation. The UCITS Directive requires the depositary to 

37 Found at: http://madofffraud.boomja.comlLegal-Actions-targeting-Madoff-and-Participants-434.html 
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be domiciled in the same Member State as the UCITS fund. Information sharing in 
relation to depositaries, their safekeeping duties, oversight arrangements and delegation 
arrangements will be facilitated if uniform conditions apply in respect of delegations and 
the duties that are triggered by the 10ss of a custodial instrument, both at depositary and 
sub-custodian levels. 

In addition, if nothing were done in relation to remuneration policy, the efficiency of risk 
management policies would be eroded, which impact negatively on supervisory efforts of 
the national authorities in the context of sound risk management policy. As regards 
sanctioning regime, as mentioned above, the lack of harmonization would continue to 
present regulatory arbitrage opportunities and would render the sanctioning regime 
ineffective on cross-border basis. 

4.7. Problem tree 

The following 'problem tree' visualIy summarises the problems and their drivers 
identified so far. 
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[ . Problem areas 

Incoherent depositary eligibility 
criteria 

Uncertain definition of 
depositary's rules in case of 

delegation 

Depositary's Iiability regime: 

;lo> 	 Uncertain liabilìty regime 
for breach of custody 
duties (incl. losses through 
sub-custody) 

Lack or transparency on 
remuneration practices 

Santionning regimes: 

;lo> differences in leve! of fines 
;lo> divergence in sanctioning 
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enforcement 
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sub-custodian 


Legai uncertainty OD depositaries 

liabilities 


Incentives for higher risk taking 
without investors' knowledge and 

control 

Low deterrence and incentives for 
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4.8. The EU's right to act and justification 

The legaI basis of the initiative should be identical to the legaI basis of the originaI UCITS 
Directive which it intends to amend, nameIy Article 53(1) TFEU (Article 47(2) ofthe Treaty 
estabIishing the European Community). This article of the Treaty concerns the freedom of 
establishment and the freedom to provide services, as weIl as the coordination ofthe nationai 
Iaws concerning their respective exercise. Nationai Iaws governing the activities of UCITS 
funds shouId moreover be coordinated so as to ensure an approximation of the competitive 
conditions across the EU for the removai of investment restrictions, while guaranteeing a 
satisfactory degree of investor protection for unit-holders. 

Given the cross-border nature of depositary services for UCITS funds and extent of the 
problems analysed in the previous sections, EU action is justified on the following grounds: 

Problem areas l, 2 and 3 reflect the Iack of a common interpretation in relation to the 
conditions under which an entity can act as a depositary, the conditions under which certain 
depositary tasks can be delegated and the liability standard that applies when instruments in 
custody are lost, either at the level of the depositary or one of its delegates. As the UCITS 
Directive has exhaustively regulated the product portfolio that a UCITS investment manager 
can invest in, the counterparty risk that applies to all UCITS transactions and the set of 
eligibie investment tools, it would appear odd that the essential tasks and functions of the 
UCITS depositary would remain outside the scope of the harmonised framework. Therefore, 
in order to achieve consistency between the detailed product rules contained in UCITS, the 
safekeeping of the UCITS' investment tools must also be subject to strict harmonisation 
requirements. 

Problem area 4 needs to be addressed in the light of both the EU's internationaI policy 
commitments and the necessity to align the UCITS Directive with other Community 
initiatives in the financial services sector, Le. the CRD, the Solvency II and the AIFM 
Directives, as part of a growing acquis in this fieId; in particuiar an alignment of 
remuneration principies between UCITS and the AIFMD is indispensabie to avoid reguiatory 
arbitrage: Now that the AIFMD, which entered into force in lune 2011, contains detailed 
principies on remuneration, the UCITS rules need to contain remuneration principles as well, 
otherwise there is a risk that certain risky investment strategies migrate toward UCITS, 
although the latter should be the 'safer' vehicle (AIFMD) is only open to professionai 
investors. As action on AIFM remuneration required a European approach, the avoidance of 
regulatory arbitrage between AIFM and UCITS calI for a coordinated European approach as 
well. 

Problem area 5 reiating to the uneven application of administrative sanctions for violations of 
the UCITS would necessariIy require the further harmonisation among national sanctioning 
regimes. EU action appears justified by the risk of regulatory arbitrage in those more 
permissive jurisdictions as a result of the cross-border nature of the asset management 
industry. Furthermore, onIy one EU Member States has introduced whistle-blower protection. 
This might lead to a migration of UCITS managers away from jurisdictions that vigorously 
pursue infringements against the UCITS investment rules (connection with the first sentence 
unclear). Indeed, UCITS funds are most likely the most tightly regulated pooled investment 
vehicle in the EU (or even world-wide) and experience with national regulators show that 
most irregularities are detected at the pre-sanctioning stage. Nevertheless, effective protection 
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for whistle-blowers on the European level might be necessary to further tighten confidence 
not only into the UCITS rules but also in respect to theÌr vigorous application. The absence of 
effective whistIe-blower protection might lead to the result that certain UCITS related 
irregularities remain below the radar. As UCITS are a highly regulated and harmonised 
product, enforcement action to keep the integrity of this product intact should equally take a 
harmonised and coherent approach. 

The ensuing section 6 shall lay out a series of policy options addressing each individuai 
problem area. Each option shalliater be measured against the principi e of proportionality, Le. 
to establish if the identified options are both adequate and necessary to effectively and 
efficiently meet their purpose. 

5. OBJECTIVES 

Table l: GeneraI, specific and operational objectives 

Harmonise criteria on eligibility to act as 
and capitaI requirements applicable to 
enhance investor protection, prudenti al rules 

depositary 

depositaries should be uniform across the EU, 

ensuring the same level of protection of 
 Introduce a uniform rules on delegation of 
assets, independent on where the depositary is custody 
domiciled 

Introduce a uniform level ofdepositaries' 
increase effective recourse against principal liability for the loss of an instrument held 
custodians in case a financial instrument is in custody 
lost in custody 

Investor Introduce a uniform level ofliability for 
protection, increase legai certainty on depositaries cases when the loss occurs at the leve1 of 

·financial duties and Iiabilìties the sub-custodian in the EU 
stability and 

transparency 
 increase legai certainty in case custody Introduce a uniform level ofliability in 

duties are delegated, including mandatory cases when the 105S occurs at the level of 
delegations to sub-delegates in third countries the sub-custodian in a third count 

Risk alignment and transparency of
remuneration practices to be transparent and 

remuneration practices; introduce 
. consistent with sound risk management 

rinci les of sound remuneration olicies 
Uniform UCITS sanctioning regime 

clear rules on administrative sanctions and 
their consistent enforcement 

5.1. Coherence of objectives with other Commission policies 

AlI of the objectives identified above are coherent with the scope of achieving the completion 
of the Single Market by guaranteeing a high leve I of consumer protection while ensuring a 
harmonious and sustainable development of economie activities. The above objectives are 
furthermore consistent with the European Commission's reform programme, as endorsed in 
the Communication of March 2009 'Driving the European Recovery'. In this programme, 
new regulations for the asset management industry will play an important role, alongside 
those mentioned in section 2.2. 
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Finally, the objectives pursued in this impact assessment are consistent with a number of 
proposals outlined in the recentl~ published Commission Communication 'Towards a Single 
Market Act' ofNovember 20103 • Here, a sound regulatory environment is instrumental to the 
proper functioning of financial markets in allocating long-term capitaI and in mobilizing 
private savings. 

The overarching aim of the current review of UCITS directive is to ensure clarity regarding 
the rules goveming UCITS depositaries also taking into account the provisions relating to the 
depositary function in the AIFM Directive. However, the review of the liability provisions 
applicable to the UCITS depositary will also take into consideration specificities linked to the 
UCITS investment environment and its suitability for retail investors. 

In view of 020 commitments, the EU aims to introduce consistent requirements goveming 
remuneration policies in ali financiai services sectors, as set out in the Commission 
Recommendation of ApriI 2009. The adoption of CRD III, the AIFM Directive, and the 
ongoing work on the level 2 measures under Solvency II confirms the determination of the 
EU to fulfil these commitments. Extending this work to also cover the managers of UCITS is 
consistent with this processo 

In its Communication of 9 December 2010 "Reinforcing sanctioning regimes in the financial 
sector,,39 the Commission suggested setting EU minimum common standards on certain key 
issues, in order to promote convergence and reinforcement of national sanctioning regimes. 
The Commission has included such common rules, adapted to the specifics of the sectors 
concemed, in aB its recent proposals for the review of the sectoral EU Iegislation concemed 
(CRD IV, MiFID, Market Abuse Directive, Transparency Directive). Extending this work to 
the UCITS framework is consistent with this processo 

6. POLICY OPTIONS 

6.1. Problem No 1: Divergeot criteria 00 eligibility to act as depositary 

The eligibility to act as a depositary normally requires that the entity that wishes to act in this 
role meets certain criteria in relation to effective prudential regulation, the existence of a 
minimum capitai requirements and supervision. At a minimum, a depositary needs to have 
own funds sufficient to allow for contioued operations. The minimum level of own funds for 
the purposes of operational continuity is set at € 125.000 - this amount is applicable to any 
investment firm that operates under MiFID. This minimum amount applies to ali other 
investment service providers that operate on behalf of a UCITS fund, such as the investment 
manager, the broker or the fund administrator. In these circumstances, it appears justified not 
to assess any further modulations in capitaI requirements for depositaries only. 

Option l I Option 2 
i 

Option 3 Option 4 

Eligib!e Relv on Article I Establish a closed list Same as Option 2 but with Onlv allow credit 

38 See the Commission Communication 'Towards a Single Market Act. For a highly competitive sodal market 
economy', available at: http://eur­
I ex.europa.eu/LexUriServ/LexU ri Serv.do?uri-COM :20 1 O:0608:REV I : EN: PDF#page-2 

39 COM(2010)716 final. 

29 

http://eur


entities 23(2): any of eligible entities: a 'grandfathering c1ause' institutions to act I 

institution which (1) credit institutions; allowing ali UCITS as depositaries for 

is subject to (2) investment firms depositaries that are not in a UCITS fund. 

prudential registered in the EU. the closed Iist, but which 
regulation and were operating lawfully on 

ongoing 
supervision, as 

21 July 2011, to continue 
operations for e.g., two I 

chosen by years before becoming a 
I 

Member States. licensed investment firmo 
Capitai Subject to Credit institution (at At least € 125.000 in own At least € 5 million 
require national laws, no least € 5 million in own funds. in own funds. 
mentg harmonised funds) or an investment Minimum 

threshold firm (at least € threshold increases 
125.000). Minimum to €5 million. 
threshold is therefore € 
125.000. 

6.2. Problem No 2: Unclear rules on delegation of safe~keeping duties 

The premise underlying Options 2 and 3 is that only two depositary duties can be delegated: 
custody and recordkeeping40

• The scope ofboth duties is harmonised across the EU.41 

Option l Option 3 Option 2 

Delegation No specific Delegations only if sub-custodian is subject to prudential Same as Option 
in generai requirements regulation, minimum capitai requirements and effective 2. 

for supervision. Sub-custodian has to comply with the conflict 
delegation of of interest and conduct provisions. Delegations have to be 
custodyor justified. The sub-custodian has to be skilfully selected, 
safe­ must remain subject to periodic review by the principal 
keeping. custodian and must be equipped to hold these assets in 

custody. 
Delegation Delegations Permit delegations to third parties even ifthe third country No delegation 
lo third to ali third sub-custodian do es not comply with the minimum capitai of safekeeping
countries country and supervision requirements stipulated for delegations in duties to non­

custodians generaI. In this case, impose three conditions: prior compliant 
without any approvai ofthe delegation by the UCITS manager; prior entities in third 

I restrictions. information ofthe UCITS' investors; and mandatory local countries. 
custody in the third country. Il 

40 As specified in Section 4.2, for prudential reasons, the depositary's oversight duties (as contained in Article 
22(3) UCITS, according to which the depositary supervises compliance of the UCITS manager with legaI 
provisions and investment policies, cannot be delegated. 

41 Custody, in line with the policy chosen by Article 21(8) AIFMD, would pertain to ali transferable securities, 
Le., ali standardised financial instruments that are nowadays registered in the form of electronic book entry 
(and have to be retumed when lost in custody). Recordkeeping would apply to ali "other assets" which are 
not standardised and are not suitable to be held in custody, but where the depositary has to compite and 
regularly update ownership records. 
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6.3. Problem No 3: Unclear scope or depositary's Iiability 

Option l Option 2 Option 3 Option 4 

Standard Negligence based Strict Iiability to retum ali Same as Option 2 Same as 
ofliability standard: LiabiIity for 

loss only in case of 
'unjustifiable failure to 
perform obIigations' or 
'improper performance' 
of these duties 

instruments lost in custody. 
Obligation to retum a 
financial instrument of 
identica! type without un due 
dèlay. 

Option 2. 

Burden of Failure in performance Exception to the duty to retum Same as Option 2. Same as 
proof of duties has to be 

prove n by the claimant 
instruments of identical type 
in case the depositary can 
prove that the loss is due to an 
'extemal events beyond its 
reasonable control'. 

Option 2. 

Liabili ty Rely on the generaI rule Principal custodian remains Same as Option 2. Same as 
in case of expressed in UCITS liable for the retum ofthe Option 2. 
delegation (Article 22(2)): 

Delegation does not 
affect Iiability. 

instrument. 

Contractu Discharge applies to ali Discharge only in No 
al situations in which custody is case of mandatory discharge 
discharge delegated (i.e., voluntary 

delegation or mandatory 
delegation to non-compliant 
sub-custodians). 

delegation to non­
compliant sub­
custodians 

possible 

6.4. Problem No 4: Unclear remuneration practices 

Option l Option 2 Option 3 

Remuneration 
policies 

No specific 
requirements for 
UCITS investment 
managers 

Require remuneration policies 
for ali staff that can impact the 
UCITS' risk profile. 

Introduce detailed guidance 
on the remuneration of 
UCITS investment managers, 
provide for uniform rules on 
base remuneration and • 
bonuses. 

Disclosure No disclosure Require disclosure of 
remuneration policies and 
actual remuneration for ali 
managers that determine the 
UCITS' risk profile. 

Require disclosure of actual 
remuneration for ali 
investment managers that 
determine the UCITS' risk 
profile 
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6.5. Problem No 5: Divergent sanctioning regimes 

Option l Option 2 Option 3 

No specific Introduce minimum rules on type and level of Introduce uniform types and 

requirements administrative measures and administrative levels of administrative measures 
sanctions. Administrative sanctions and measures and administrative sanctions 
would have to satisfy certain essential requirements across the EU. Introduce whistle­
in relation to addressees, criteria to be taken into blower provisions. 
account when applying a sanction or measure, 
publication of sanctions or measures, key 

! sanctioning powers and minimum levels of fines. 
Introduce whistle-blower provisions. 

I 

7. COMPARlSON OF POLlCY OPTlONS 

7.1. Problem No l: Divergent criteria on eligibility to act as depositary 

The consequences of keeping the status quo (Option 1) are evaluated against current practice 
in the Member States, as permitted by Article 23(2). This Article, which allows Member 
States to choose any institution which is subject to prudential regulation and ongoing 
supervision, has not Ied to major divergences in who can act as a depositary in the different 
Member States. AlI major jurisdictions where UCITS funds are domiciled already require that 
a depositary is either a credit institution or a firm regulated in accordance with the standard 
applied to MiFID investment firms. This means that depositaries in those jurisdictions have to 
have own funds amounting to either € 5 million or at least € 125.000. In these circumstances, 
the main differences between Option 1 and the three other options pertaining to the eligibility 
to act as a depositary are that the Iatter three options clarify matters of eligibility and thus 
increase legaI certainty. 

Options 2, 3 and 4 are alI based on the approach of establishing a closed Iist of entities that 
can act as depositari es. If Options 2 and 3 were chosen, all depositaries would have to have 
own funds of at least € 125.000. With Option 4, the minimum requirement for own funds 
wouId be that applicable to credit institutions, Le., € 5 million. 

The introduction of a c10sed list of eligible entities comprising credit institutions and MiflD 
regulated investment firms has met considerable support among stakeholders. The need to be 
either a credit institution or an investment firm would address the issue of minimum capitaI 
requirements and effective regulation and supervision, aspects which are currently not 
harmonised for UCITS depositaries. 

Option 3 can also be considered as an Option that builds on a c10sed list, even though it 
allows certain institutions to continue their services under a 'grandfathering' arrangement. 
Option 3 is introduced because in one Member State (Malta), depositary services are 
performed by a third category of institutions that are neither credit institutions nor investment 
firms, e.g. insurance companies, national subsidiaries ofEU and non-EU banks, etc. The latter 
are licensed to operate provided they compIy with specific requirements established by the 
relevant nationalIaws42

• Option 3 would allow these entities to continue to provide depositary 

42 In this respect, the 20 lO CESR mapping exercise identifies Malta as a clear outlier, where eligible depositari es 
can either be a credit institution, constituted and Iicensed under the laws of Malta; or a branch established in 
Malta, of a credit institution authorised in an EU or EEA Member State; or a branch established in Malta of an 
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services, aIthough subject them to an ad hoc grandfathering clause that would oblige these 
institutions to transform themselves into eligible entities within a two year peri od starting 
from the entry into force of the amended UCITS Directive. As the minimum capitai 
requirements for MiFID investment firms is very low, € 125.000, none of the above 
mentioned entities would find it difficult to obtain a MiFID authorisation. Most of these 
institutions, being subsidiaries of credit institutions, would exceed this minimum threshold in 
any case. The only compliance cost would thus appear the need to seek an authorisation as a 
MiFID firmo The legaI certainty to be obtained from a harmonised minimum range of capitaI 
requirement would therefore justify that these operators obtain a MiFID Iicense. This is 
especially true in light of the fact that ali other UCITS service providers to a UCITS fund, 
investment managers, brokers and the fund administrator, are subject to the identical 
requirement. 

Option 4 would build upon Options 2 and 3 to require all UCITS depositaries to be credit 
institutions. With this option, the minimum capitai requirement applicabie to a depositary 
would dramatically increase from € 125.000 to € 5 million. In terms of prudential rules and 
continuity, this would be a clear advantage for UClTS investors. 

Option 4 would, on the other hand, inevitably disregard an entire sector of depositary services 
providers that currently provide these services in at least ten different Member States. Option 
4 would essentially preclude investment firms covered by the MiFID rules from acting as 
UCITS depositaries. Eliminating these firms from the role to act as depositaries thus appears 
to go beyond what is reasonable to ensure that depositari es are subject to effective prudenti al 
supervision and minimum capitai requirements. 

In these circumstances, Option 3 appears the most suitable option to, on the one hand, 
maintain competition between service providers and, on the other hand, offering the certain 
residual service providers sufficient time to obtain an authorisation as a credit institution or an 
investment firmo As the conversion into licensed MiFID firms should not raise particular 
problems for these entities, the grandfathering arrangements seem an acceptable compromise 
between prudential supervision and operational continuity. Nevertheless, their graduaI 
phasing out seems justifiable in order to introduce a coherent set of rules and ensure uniform 
levels of investor protection that is not dependent on where the investment assets are listed 
and, in consequence, held in custody. 

Option 3 would therefore best accommodate the ne ed to establish a harmonised and 
exhaustive list of eIigible depositaries, while at the same time avoiding undue disruptions of 
established market patterns. Therefore, the preferred option is Option 3. 

The economie impact of Option 3 would therefore be limited to the very small minority of 
firms that presently are not licensed as service providers under the CRD or the MiFID rules. 
Seeking the relevant license would probably imply one-off costs, coupled with a series of 
adjustment costs. Overall, given that in a majority of Member States depositaries are already 
either accredited banking institutions or investment firms and that the few exceptions to 

overseas credit institution which is subject to prudenti al requirements at least equivalent to the requirements 
applicable to Maltese credit institutions; or a company incorporated in Malta which is wholly owned by a credit 
institution, provided that the liabilities ofthe license holder are guaranteed by the credit institution and the credit 
institution is either a Maltese credit institution or is an overseas credit institution which is subject to prudential 
requirements at least equivalent to the requirements applicable to Maltese credit 4nstitutions; or a company 
incorporated in Malta which is wholly owned by a Maltese or foreign institution or company which is deemed 
by the Maltese Financial Services Authority (MFSA) to be an institution or company which provides unit­
holders with protection equivalent to that provided by a license holder fulfilling the certain requirements. 
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whom the grandfathering clause would apply are already subject to similar (albeit not equa I) 
requirements, the Commission services consider the adjustment costs to be manageable. 
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7.2. Problem No 2: Unclear rules OD delegation of custody 

Option l, which allows delegations of alI depositary tasks and imposes no conditions on 
delegations to third country custodians, is seen as too risky for UCITS investors. Especially 
the Madoff scenario, where EU investors monies where invested by a manger whose custodial 
arrangements were not subject to effective supervision in a third country, pleads in favour of a 
higher level of harmonisation in respect of rules that apply to delegations, including 
delegations to third countries. 

During the consultations, the distinction between financial instruments held in custody and 
other assets to which record-keeping applies, was very well received and almost 90% of 
respondents agreed that safekeeping duties should be further differentiated according to the 
financial type of assets to be safe-kept. There was unanimity as to the desirable EU-wide 
approximation of depositary duties. The drive towards approximation also derives from the 
fact that depositary institutions perform their tasks by splitting custody and recordkeeping 
tasks not just in relation to UCITS funds but that this distinction prevails in relation to the 
wider range of alternative investment funds; notably the description of depositary's duties in 
the AIFMD relies on the same bifurcation of depositary custody and record-keeping tasks. 
The spIit between (electronic) custody and recordkeeping also reflects the trend toward 
dematerialised securities that exist almost exclusively in an electronic book entry (see 
description in Section 4 above). 

Options 2 and 3 are therefore built on the premise that only custody and safekeeping duties 
can be delegated and that ali delegations require that the sub-custodian is subject to prudenti al 
regulation, minimum capitaI requirements and effective supervision. The sub-custodian has to 
comply with the conflict of interest and conduct provisions. Delegations have to be justified 
by objective reasons (e.g., on account of a gap in the principal custodians' geographical 
coverage). The sub-custodian has to be skilfully selected, must remain subject to periodic 
review by the principal custodian and must be equipped to hold these assets in custody. 

As these delegation criteria and conditions are universally accepted - as reflected in the 
AIFMD - no further sub-options or modulations ofthese criteria are assessed. 
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On the other hand, the rules on delegation would also need to reflect the specificities of both 
industries and well as the fact that UCITS funds are open and used to a large extent

43 
by retail 

investors. This issue comes to the fore when examining the conditions for sub-delegations to 
custodians located in third countries that cannot meet the above delegation requirements. 

In this scenario, Option 2 would permit delegations to third parties in certain jurisdictions 
even if the third country sub-custodian does not comply with the minimum capitai and 
supervision requirements stipulated for delegations in generaI. In this case, Option 2 would, 
however, impose two conditions: prior approvai of thedelegation by the UCITS manager and 
prior information of the investors in the UCITS fund. Option 2 would also be limited to a 
situation when locai custody is mandatory in the third country. 

In this respect Option 2, while being coherent with the policy choice reflected in the AIFMD, 
would ensure a lower level of investor protection than Option 3, because in Option 3 the 
principal EU-domiciled depositary would not be entitled to delegate safekeeping duties to 
non-compliant entities in third countries under any circumstances. Option 3 would ensure a 
higher standard of custodial safety as delegation of safekeeping would only be permitted if 
the third party sub-custodian wouId be subject to effective prudential oversight, minimum 
capitaI requirements and supervision in its country of establishment or domicile. 

The distinction between Option 2 and 3 wouId not come to the fore as long as the UCITS 
manager invests within the European Union. As the scope of custodial duties and liability will 
be harmonised across the EU, alI EU-based custodians would compIy with the proposed 
delegation rules. The difference between Options 2 and 3 would, however, arise in case the 
UCITS fund manager wishes to invest in a third country whose Iaws require that safekeeping 
of locally issued financiai instruments is transferred to a Iocai sub-custodian. In that case, the 
UCITS fund's principai custodian will be obliged to elect a Iocal sub-custodian that does not 
comply with the above mentioned standards on delegation. For this scenario, Option 3 
prohibits delegation to a non-compliant depositary in a third country while Option 2 would 
alIow delegation, under the above mentioned circumstances. 

Essentially, the practical consequence of Option 3 is that a UCITS fund manager can no 
longer invest in certain third country jurisdictions where recourse to a locai depositary is 
mandatory and where no Iocal depositary exits that fulfils the delegation requirements (e.g., 
capitai requirements, effective prudentiai regulation and supervision). The consideration 
behind this bar against delegations to non-compliant third country depositaries is essentially 
linked to the retail nature of a UCITS fund and the need to ensure that small investors should 
not be exposed to the risk that a financial instrument of the UCITS fund is lost while in 
custody in those third countries. Furthermore, Option 3 would appear coherent with a more 
generai aim pursued with the UCITS depositary reform, which is to increase investor 
protection. 

On the other hand, Option 3 proposes a remedy, namely the total prohibition of investments in 
certain third country jurisdictions that might well exceed the scope of the problem. Third 
country jurisdictions that impose local custody without providing for a custodian that fulfils 
the delegation requirements (e.g., capitai requirements, effective prudenti al regulation and 
supervision) are rare. A survey of relevant custodians conducted by the Commission's 

43 As mentioned in Section 3.1, based on data from statistica] offices of six Member States, it is estimated that 
about 22.9 million (Le. 10 %) ofEU households have investments in mutuaI funds. 
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services has identified only two jurisdictions where this scenario could ari se. And even in 
these two cases, the exact conditions of local custody could not be verified completely, so that 
a margin of doubt remains even in these cases (which is why these jurisdictions shall not be 
referred to in this impact assessment). 

As mentioned above, a UCITS fund manager, if it were not allowed to delegate custody to 
certain third country depositaries, would be barred from investing in financial instruments 
that, by law, have to be held in custody 10calIy. Option 3 would therefore seriously curtail the 
investment opportunities of a UCITS fund in respect to such third countries, especially since 
such countries appear to be rare. This prohibition therefore appears disproportionate to the 
aim of investor protection. 

On bai ance, therefore, the preferred option is Option 2. 

From a cost perspective, as corroborated by the investigations carri ed out by the 
Commission's services (see Section 3.2), the contemplated changes, even in Option 3, are not 
expected to significantly impact pre-existing operating cost structures of depositary service 
providers. This is because the provision of custody services is typically a low margin 
product. Depositaries do not obtain significant fees from the provision of custody -- prices in 
Europe are often not more than 0.2 to 1.0 bp. Therefore, custody is regularly coupled with 
other value added services like cash management and fund accounting and margins associated 
with the total bundled service offering can become higher. 

Second, price differentials between EU Member States seem a question of max. 1 bp. On the 
other hand, price differentials between Europe and certain emerging markets can be come 
quite significant. Evidence reflected in Section 3.2 indicates that the difference between 
Europe and certain emerging markets can exceed 59 bp. The overall rate of custody is 
therefore heavily influenced by the composition of a fund's portfolio (e.g., the share of 
instruments issued in emerging markets). As fund clients are generally charged on a per 
market basi s, with emerging markets attracting higher fees, large emerging markets portfolios 
will usually have a higher blended rate. The main driver in the cost of custody is therefore not 
a change in the regulatory environment in Europe but the extent to which a fund invests in 
emerging markets. 

In this context, it is also relevant that the survey reflected in Section 3.2 appears to indicate 
that the cost of holding a financial instrument in custody is lower than the cost of 
recordkeeping. The cost of record-keeping (checking ownership records and recording 
individuai contracts that are not suitable for custody) amounts, on average, to between 1 and 
1.25 bp. The cost of custody in Europe varies between 0.25 and 1.25 bp. and, in most 
Member States examined, rarely exceeds l bp. This is due to the fact that custody is 
nowadays based on electronic data entries reflecting the existence of a security. Therefore, 
moving to a broader scope of instruments to be held in (electronic) custody might entai! cost 
savings of, on average, between 0.5 and 0.75 bp. 

Therefore, even if the harmonisation of financial instruments that must be held in custody 
would entail that some depositaries must shift these instruments from recordkeeping to 
custody, there should not be a major negative impact either on cost or on the fees that are 
charged for the custodial services. 

Efficiency Coherence 
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7.3. Problem No 3: Unclear scope or a depositary's Iiability 

Option l, by maintaining a standard based on the failure to perforrn certain duties, is unable to 
achieve the requisite a level of harrnonisation. The Madoff scandal indicates that the 
"negligence-based" standard leads to more uncertain results and long court proceedings 
before the obligation to return certain instruments that were lost in custody is ascertained. 

AlI other options, Options 2, 3 and 4 rely on a striet obligation to return alI instruments lost in 
custody with a narrow exception to the duty to return instruments of identica I type in case the 
depositary can prove that the loss is due to an 'external events beyond its reasonable control'. 
This reversion of the burden of proof would avoid lengthy Iitigation as to the negligence of 
the depositary who lost the instruments in custody or who delegated custody to a sub­
custodian that subsequently lost the instruments. 

Options 2,3 and 4 would therefore improve the degree of legai certainty and align the liability 
standards among the Member States. The reversion of the burden of proof inherent in these 
options would also facilitate legaI redress sought by UCITS investors. 

In terrns of the ability to discharge liability, Option 2 would allow for the emergence of a 
uniforrn policy on liability in case custody is delegated (either voluntari1y or due to legai 
requirements) to a third party. This is because Option 2 essential1y aligns the discharge 
provisions in UCITS with those already existing in AIFMD. 44 

However, the "transversal" approach to liability proposed in Option 2 would not make any 
distinction with respect to the liability standard, depending on whether a fund is open to retail 
investors or no1. Only Options 3 and 4 would allow taking into account the fact that more 
essential1y 90% of the UCITS investor base is (direct1y or indirectly) made up of private 
households (se e pie-chart in Section 3.1.). 

In addition, the approach proposed in Option 2 appears not suitable for retail-oriented 
investment funds because, even if the discharge of liability in case of either voluntary or 
mandatory delegation would be disclosed to retail investors, the latter are unable to 
understand the legai repercussions that such a generai discharge may have on their ability to 
seek redress against the depositary when the instrument is lost at the level of the sub­

44 cf. Article 21(13) and (14) of Directive 2011/61. Article 21(13) deals with the discharge in case the third 
country depositary complìes with the delegation requirements set out in Article 21 (11) while Article 21 (14) 
deals with the situation where the third country depositary does not comply with the delegation 
requirements of Article 21(11). 
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custodian. Most investors, while they understand that he custody risk (and corresponding 
cost) is different according to jurisdiction, would not understand the legai principle of 
discharge and the result that the fund might be left with a relatively worthless direct claim 
against a third country sub-custodian who is either bankrupt or in financial difficulties. AIso, 
investors would face the onus of pursuing that c1aim in a third country jurisdiction in an 
unfamiliar legai environment. 

A choice has thus to be made between Options 3 and 4. 


The choice between Options 3 and 4 must essentially be made by considering that the issue of 

delegation of custody and the issue of Iiability in case custody is delegated are intrinsically 

linked. 


On the issue of delegations, this lA examined two choices: allow delegations of custody, 
including delegations to third country sub-custodians that do not meet stringent delegation 
requirements (in terrns of prudenti al regulation, minimum capitai requirements and 
supervision in the country where the sub-custodian is established). The other choice would 
be only to allow delegations to third country sub-custodians in jurisdictions that meet the 
above requirements. 

In order not to curtail a UCITS investment opportunities, this lA chose to allow delegations to 
non-compliant third country sub custodians under two conditions: (1) Iocal custody in the 
country of the sub-custodian is mandatory and the UCITS depositary must receive a c1ear 
instruction from the fund manager that he wishes to invest in the relevant third country 
jurisdiction. This approach reflects the current approach as taken in the AIFMD in relation 
to professional investors. 

The choice to allow third country delegations in case the loca] custodian does not meet the 
delegation requirements leads to two basic options when liabiIity in such cases is examined: 
(1) allow discharge onIy in case such delegation is mandatory under the relevant third 
country's laws (Option 3); or (2) not to allow contractual discharge of liability at ali (Option 
4). 

Option 4, as opposed to Option 3 would not allow for a discharge in alI cases where custody 
is delegated, either voluntarily or by virtue of legaI requirements in the third country. Option 
3 would Iimit the option of a discharge to the case where delegation of custody is mandatory 
in the third country jurisdiction where the financial instrument is issued. 

Option 3 would therefore expose retail investors to significant recovery risk. These risks 
result from the above-mentioned fact that retail investors, while being able to appreciate the 
risk of custody related to third countries, are nevertheless not in a position (in terrns of 
financial resources and expertise) to pursue recovery claims directly against a third party 
custodian and in accordance with the laws and procedures that prevail in these third countries. 

While prospectuses and key investor information documents that are mandatory under the 
UCITS Directive may address risks linked to the investment profile of certain securities, 
investors are not, except for the very wealthy, in a position to recover assets that are lost in a 
third country jurisdiction. 

In these circumstances, the stricter standard proposed in Option 4 (no discharge of liability, 
even if delegation is mandatory) appears more aligned to a generai policy orientation that 
focuses on the best possible protection of the retai! investor community. 
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In addition, the absence of a contractuai discharge entails that UCITS investors, unit-hoIders 
and shareholder alike, will benefit from legai certainty when seeking redress for financial 
instruments lost in custody. The strict standard essentially avoids any litigation focusing on 
the precise scope of discharge possibilities in case of mandatory sub-delegation to non­
compliant third country custodians and this Iitigation takes pIace in their own jurisdiction. 

Representatives of the depositary industry have pointed that any move towards a strÌCt 
liability standard (and the absence of a discharge option) leads to an increased cost and capitai 
requirements incumbent on the depositary sector. The industry fears that any form of strict 
liabiIity increases the costs and fees for depositary services, Ieads to even further 
concentration in this industry and will force smaller suppliers of depositary services to exit 
this market. 

According to stakeholders, the costs inherent with a higher standard of Iiability are essentially 
of two types: (i) costs associated with the need to return financial instruments lost in custody, 
and (ii) costs associated with higher capitai requirements that result from the need to cover 
the costs specified in (i). These arguments need to be placed into perspective and evaluated 
against the evidence gathered by the Commission's services. 

First, the depositary industry has not been able to document such additional costs, their origin 
and the impact that a return obligation has on capitaI requirements. Quite to the contrary, the 
investigation conducted by the Commission's services (as evidenced in Section 3.2) shows 
that there is no clear correlation between the levei of Iiability and the amount of depositary 
costs. The study rather shows that the depositary fees in France are within the European 
average of between 0.25 and 1.25 bp, despite the fact that the depositary liability standard in 
France is based on a strict obligation to return alI instruments lost in custody, irrespective of 
whether custody was delegated or not. In addition, there is no evidence that would 
demonstrate that the same institution that acts as depositary in France and in another Member 
State, where lower Iiability standard prevails, would face differences in capitai requirements 
on account of different liability standard. 

Second, the fees for custody seem more driven by the asset class that is held in custody, rather 
than by the liability standard that prevails in a particular Member State. This is evidenced by 
the fact that certain stakeholders estimate the custody fees for a UCITS fund at, on average 
between 0.4 and 0.8 bp while the more heterogeneous range of instruments held by alternative 
investment funds leads to safe-keeping fees ofbetween 1.75 and 2.0 bp45. 

Third, the evidence presented in Section 3.1 indicates that industry consolidation has been 
underway for some time. As the major providers of custody services enumerated in Section 
3.1 imply, consolidation seems more driven by other reasons not linked to the national 
liability standards. 

Fourth, more relevant cost drivers are, for exampIe, the necessity to incur considerable 
expenditure on technology (Iinked to dematerialisation of securities accounts) and the trend to 
increase the range of depositary services to incorporate neighbouring back-office tasks (e.g. 
fund accounting, corporate actions, cash management and legai reporting). Especially the 
Iatter trend toward fully integrated "packages" comprising a large portfolio of custody and 

4S Confidential source. 
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other linked services requires depositaries to become large and integrated "full linel! service 
providers, an option that is not available to smaller players. 

Fifth, the list of major depositaries in Section 3.1 demonstrates that only the biggest market 
incumbents above a certain size in terms of bai ance sheet and assets under custody are able to 
reap economi es of scale, whereas smaller players have already been forced to exit the custody 

46services market or bought up altogether . 

Sixth, fees extracted by providing pure custody services constitute a small percentage of a 
depositaries overall revenue stream, making custody a low-margin business. Should higher 
fees be demanded by depositaries to their fund clients as a result of the need to ensure losses 
deriving from the tighter liability regime defined above, it is by no means automatic that the 
industry will be in a position to 'pass-on' these costs to their c1ients, especially given the 
competitive market environment47. 

Seventh, the Commission services own analysis does not support the view that the 
instruments held in custody would count as credit exposure under the CRD. Instruments held 
in custody, regardless whether the custody was delegated or not, are not included in the 
calculating credit exposure. Similarly, potential Iosses are not considered within the scope of 
the credit risk exposure and therefore no capitaI charge for credit risk is applied.

48Consequently, no effect on capitai charge for credit risk can be expected. This analysis is 
also supported by a consultation that was specifically conducted by ESMA with the European 
Banking Authority49. 

Therefore, the preferred option is the Option 4. 

I lnvestor protection and 
Itransparency 

Efficiency I Coherence 

~Policy options Clarify rules on depositary liability 

Option l : baseline scenario O I I 
Option 2: Strict liabilitv with + I + I ++ 

I 

46 See artiele by Kristina West, 'Smaller players risk being squeezed out of market' in Financial News, issue of 
13 June 2011, p. 24. 

47 See article by Giles Tumer, 'Custodians swamped by growing list of directives' in ibid., p. 28. 

48 Following the CRD, credit institutions need to hold capitai against their operational risk arising from the 
provision of safekeeping services. For the calculation of the capitaI requirement, they can either use the 
Basic Indicator, Standardise or Advanced Measurement Approach (AMA). Under the first two approaches, 
the capitai requirement is calculated on the basis of the relevant indicator, which is calculated gross of any 
provisions and other expenses (e.g. expenses related to lost instruments). Thus, the indìcator and the capitaI 
requirement will not be affected by the higher liability regime. For example, both credit institutions and 
investment firms would, under the CRD, need to calculate capitai requirements for custody at 15% of 
interest and on-interest income. As income related to the custody service is very low, 15% of the net 
eamings does not seem to be a disproportionate charge. 

49 According to the EBA, it can be expected that the number of high impactJlow frequency losses, which drive 
the capitaI charge, will not be affected significantIy compared to the already existing legaI Iiabilities. In 
addition, the capitai charge for operational risk is relativeJy low (on average less of 10% of the total capitaI 
requirement); thus no major effects on the capitaI charge can be expected. 
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7.4. Problem No 4: Unclear remuneration practices 

The baseline scenario under option 1 would needlessly stifle transparency in a domain where 
distorted remuneration practices were identified as one of the mai n causes of the excesses 
leading up to the recent financial crisis. Option l would not achieve the objective of aligning 
the risk taking incentives of the UCITS manager with the obligation to management risk 
adequately. In the replies to the Public consultation, stakeholders highlighted the need to 
consider provisions that further align asset managers' interests with investors and to adopt 
sound remuneration rules that take into account the business model ofUCITS. 
Furthermore, the adoption ofnew remuneration policies in the UCITS Directive would ensure 
a level playing concerning the principI es for remuneration policies in the financial services 
sector. Indeed, as remuneration requirements and disclosures are already included in AIFM 
directive, the absence of consistent requirements for UCITS manager would create incentive 
for regulatory arbitrage. The managers would use the UCITS framework in order to 
circumvent the AIFMD requirements on remuneration. The inconsistency between the 
UCITS and the AIFM directives would encourage the managers to implement risky and 
complex strategies in UCITS funds in order to increase the fund potential returns (and 
consequently their fees). The absence of remuneration requirements that limit the risk taking 
and ensure coherence between remuneration structure and the UCITS risk profile, would 
induce the migration of alternative investment strategies into the UCITS framework. 

In this respect, option 2 would already carry a decisive step forward by introducing 
remuneration principI es proportionate to the UCITS business mode I within the UCITS 
Directive for the first time. This would also be consistent with the respective provisions of 
AIFM Directive and reduce the possibility of regulatory arbitrage.50 A majority of 
respondents to the 2010 public consultation supported the insertion ofremuneration principles 
from the AIFM Directive into the UCITS framework. Investors would benefit from higher 
transparency of the remuneration policy adopted by the management company which enable 
them to better understand the drivers of the remuneration packages and ultimately to make 
more informed comparison between various UCITS. 

Under option 3, rules on remuneration would actually specify the remuneration policy for alI 
UCITS management companies. This option would represent a uniform remuneration policy 
for ali UCITS management companies. This would increase transparency of remuneration 
policy even higher than option 2 as there would not be any differences between the 

50 For instance, consistency and greater disclosure on remuneration rules would be achieved where the UCITS 
fund annual report reveals the total amount of remuneration for a determined financiai year, split into fixed 
and variable pay components paid and broken down by staff members. 
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remuneration policies of various UCITS management companies. However, this option would 
be very intrusive and disproportionate as it would not take into account differences in the 
business models of UCITS management companies, their sizes and managerial practices. 

In terms of effectiveness, efficiency and coherence with other initiatives, option 2 is 
preferable. From an economie cost perspective, the impact ofthe preferred option is deemed 
negligible. 
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7.5. Problem No 6: Divergent sanctioning regimes 

Replies to the Commission's questionnaire on administrative sanctions have confirmed the 
disparity of maximum and minimum administrative fines applying to legaI and natural 
persons alike, even in those few jurisdictions that account over 80% of UCITS fund 
domiciliation. Where in one Member State fines are lowest, 31 % of the European UCITS 
funds have chosen its jurisdietion as a domicile, thus demonstrating that low levels of 
sanctions may to a certain extent explain regulatory arbitrage. 

Despite a certain convergence of national legislation towards a list of common reference 
criteria for the determination of an infringement's gravity, the replies to the Commission's 
stock-taking questionnaire on sanctions reveal that other important factors are seldom taken 
into account. For example, while five of the six main UCITS domicile jurisdictions already 
apply the diffuse catalogue of minimum criteria identified by the Commission's services in the 
questionnaire, seven Member States stili do not consider the financial strength of the 
perpetrator to be of sufficient weight when their authorities opt for a sanction. 

The EU's renewed drive to approximate sanctioning rules in line with the EU's intemational 
commitments must therefore move beyond the baseline scenario represented by option 1. 

Option 2 would ensure that administrative sanctions applied across the different Member 
States are effective to end any breach of the provisions of the national measures and also deter 
future breach of these provisions. It would also limit the possibility of cross-border 
infringements from countries with lower standards. In addition, the setting of appropriate 
whistle blowing mechanisms would help protect those persons providing information on 
infringements and provide incentives for whistleblowers to cooperate. 

As regards the administrative measures and amounts of the administrative fines, this option 
would insert a minimum common rule on the maximum level of administrative fines, where 
the maximum level in national legislation cannot be lower than a common EU leve!. Their 
leve l should exceed the benefits derived from the violations and be sufficiently high to ensure 
the fine's dissuasiveness. The maximum level would be either referenced to a fixed amount or 
to the annual tumover/compensation of the author of the infringement, depending on whether 
the economic benefit or damage from the misconduct can be quantified. Member States would 
be prevented from setting maximum levels lower that those established at the EU level, 
although remai n free to set higher maximum levels or provide for an unlimited maximum 
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level. They would also remain free to decide whether or not an eventuallower minimum level 
has to be set in a proportionate manner depending on the case at hand. Finally, as a further 
mean to ensure that proportionality is met and for certain national regime specificities to be 
recognised, option 2 shall not impinge on a competent authority's liberty to seek out an early 
settlement with offenders. 

Replies to the Commission's questionnaire on administrative sanctions confirmed the 
effectiveness of applying a maximum fine threshold, subject to certain important conditions, 
Le. that violations be cJearly identified, that they reflect the gravity of the infringement, and 
considerably exceed the potential gains, or eventual damages, caused to cJients. Similarly, the 
majority of replies greeted a minimum list that is inclusive of the financial strength criterion 
would be less prescriptive and require only a minor adjustment to the rules of those Member 
States that presently do not account for this important factor. Also, it would ensure that 
eventual fines not be too low compared to the financial strength of the offender, thereby 
improving the sanction's proportionality. 

As regards whistle-blower mechanisms, at the EU level, replies to the questionnaire confirm 
that only one Member State currently has such a regime in place51 

• Option 2 would extend 
this requirement to ali national regimes by demanding that internaI whistIe-bIower 
mechanisms are put in pIace allowing informed individuals to report misdeeds to an 
appointed independent body that guarantees confidentiality and protection of the whistle­
blower's, as well as the alleged perpetrator's presumption of innocence and right of defence. 
The so-called 'whistle-blower' programmes are an additional and effective mean to discover 
illegal behaviour within fund management firms and a worthy step forward towards an 
effective EU-wide sanctioning regime. They would alIow a better application of the new 
sanctioning regime. In hindsight, evidence suggests that had these been effectively 
implemented prior to the discovery of the Madoff fraud in December 2008, the gravity of the 
crime could have been significantly mitigated. Under the revamped powers of the United 
States Securities and Exchange Commission (SEC) following the Dodd-Frank Act, new rules 
expressly envisage an ad hoc programme offering both pecuniary rewards (Le. bounty 
programme) and protection to those individuals that provide the SEC with originai 
information about a vioiation of federaI securities laws, leading to a successful enforcement 
action52

• 

This option would also require national supervisors to establish specific procedures to receive 
outside alerts from individuals and exercise the necessary investigative powers to follow their 
leads and protect their identity in conformity with the respective articles of the EU Charter. 
Under this option, Member States shall have sufficient leeway to introduce programmes 
tailored to their legai traditions and in harmony with their respective judicial procedures and 
application of criminallaw. 

51 The Member State concemed is the United Kingdom under the Public Interest Disclosure Act (PIDA) of 1999, 
encouraging financial services/fund employees to raise concems intemally at first instance. 

52 These require the SEC and Commodities Futures Trading Commission (G;FTC) to implement rules to pay cash 
awards of up to 30% in settlements over $1 mi1lion to whistle-blowers who voluntarily provide originaI 
information about violations of the Securities Exchange Act and Commodity Exchange Act, respectively. For 
further information, refer to Sections 922 and 748 of the US Dodd-Frank Act., or to the relative SEC press 
release, available at: http://www.sec.gov/news/press/2011/2011-116.htm. 
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Assessment o(fùndamental rights 

For this policy option the following fundamental rights are of particular relevance: freedom to 
conduct business (Article 7), protection of personal data (Article 8), Title VI Justice, 
particularly the right to an effective remedy and fair trial (Art. 47), presumption of innocence 
and right of defence (Art 48). Introducing common minimum rules for administrative 
measures and sanctions will improve the coherent application of sanctions within the EU 
which is necessary and proportionate to ensure that comparable breaches of UCITS Directive 
are sanctioned with comparable administrative sanctions and measures. These rules will 
particularly ensure thatthe administrative measures and sanctions which are imposed are 
proportionate to the breach of the offence. As the rules under this option will introduce 
minimum rules for administrative measures and sanctions only, they will preserve the "right 
to an effective remedy and to a fair trial" (Article 47 of the charter of fundamental rights) as 
well as the principle of innocence and right of defence (Artici e 48). In view of the above, this 
policy option is considered in compliance with the charter offundamental rights. 

Regarding the introduction of "whistle blowing schemes", this raises issues regarding the 
protection of personal data (Art 8 of the EU Charter and Art. 16 of the TFEU) and the 
presumption of innocence and right of defence (Art. 48) of the EU Charter. Therefore, any 
implementation of whistle blowing schemes should comply and integrate data protection 
principles and criteri a indicated by EU data protection authorities and ensure safeguards in 
compliance with the Charter of fundamental rights. 

Option 3 would entail harmonising, across Member States, the range of administrative 
measures and amount of administrative fines that could be imposed. The advantage would be 
a significant1y harmonised playing-field in EU financial markets in terms of threat of 
sanctions. While this option is highly effective in achieving the policy objectives of 
deterrence, it is not su re that this option is efficient as market situations, legaI systems and 
traditions differ among Member States. To have exactly the same types and levels of 
sanctions might not be reasonable and proportionate to ensure deterrent sanctions. In addition, 
the unification of administrative measures and the amounts of administrative fines would 
necessitate unification of sanctioning criteria. However, the prescription of an exhaustive list 
of sanctioning criteria accordingly would similarly appear to be too far-fetched, depriving the 
sanctioning authorities of the necessary flexibility in determining sanctions that are 
proportionate to the specific case at hand. Therefore this option is considered less efficient 
then introducing minimum rules for administrative sanctions. 

Assessment o(fundamental rights 

For this policy option the following fundamental rights are ofparticular relevance: freedom to 
conduct business (Article 7), protection of personal data (Artide 8), Title VI Justice, 
particularly the right to an effective remedy and fair trial (Art. 47), presumption of innocence 
and right of defence (Art 48). 

This option would ensure that the same offence would be subject to the same type and level of 
administrative sanction across the EU. This option will contribute to "right to an effective 
remedy and to a fair trial" (Artide 47 of the charter of fundamental rights) as rules will be 
uniform across all Member States and the principle of innocence and right of defence (Article 
48) will be preserved. In light of the above, this policy option is considered in compliance 
with the charter of fundamental rights. However, designing uniform administrative measures 
and sanctions against the breach of UCITS Directive across alI Member States with different 
sized markets is disproportionate. Regarding the introduction of "whistleblowing schemes", 
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this raises issues regarding the protection of personal data (Art 8 of the EU Charter and Art. 
16 of the TFEU) and the presumption of innocence and right of defence (Art. 48) of the EU 
Charter. Therefore, any implementation of whistle blowing schemes should comply and 
integrate data protection principles and criteria indicated by EU data protection authorities 
and ensure safeguards in compliance with the Charter of fundamental rights. 

To summarize, option 2 offers clear benefits in terrns of effectiveness and efficiency and there 
are limited drawbacks involved. Compliance costs are deemed negligible for national 
legislators and the coherence of the presented options shouId be compared with analogous 
changes to other bodies of EU financial Iaw (Le. CRD and MiFID). Establishment of internai 
whistle-blower mechanisms would involve costs for the in-house training programmes or 
eventual consultancy fees. It is deemed that these are one-off costs whose benefits outweigh 
the disadvantages of Iengthy and costly litigation with a Iasting impact on a firrn's reputation. 

In contrast, a maximum harrnonisation of administrative measures (option 3) while being 
highly effective as measures and sanctions for similar offences across the EU would be more 
comparable and stricter, which should reduce the scope for regulatory arbitrage. However 
such an option would not be efficient as market situations, legai systems and traditions differ 
across Europe. Therefore, to have exactly the same types and leveis of sanctions might not be 
reasonable and proportionate to ensure deterrent sanctions across Europe. As a result the 
preferred policy option is to insert common minimum rules for administrative measures and 
sanctions at EU level, accompanied by necessary principles and safeguards to ensure the 
respect of fundamental rights. 

Investor protection and 
Efficiency Coherence

transDarencv 

~Policy options 
Approximation and consistent enforcement of admin. sanctions I 

Introduce minimum sanctioning standards 
Option l : baseline scenario O O O 
Option 2 : minimum harmonisation 
of the sanctionin~ re~imes + + + 
Option 3: maximum harmonisation 
of the sanctionin,e; re,e;imes ++ -

7.6. Choice of preferred legai instrument 

Due to the fact that the proposed changes need to be introduced in an existing directive, an 
amending act of the same nature would be the most appropriate instrument. The Commission 
services be lieve that a certain degree of flexibility should be left to the national legislator as to 
the forrn and methods of implementation, albeit without compromising the objectives of the 
proposai. As this report has highlighted, the underIying purpose of the UCITS review is to 
improve investor protection and transparency by (i) strengthening and harrnonizing the 
depositary and remuneration rules and (ii) introducing minimum standards for a common 
administrative sanctions regime as in other areas of the EU financiai services acquis. 
Alternative instruments, as for instance voluntary agreements among industry participants, 
Commission recommendations or even regulations, would not be proportionate to meet the 
purpose of the review defined by the report's stated objectives. Rather, the choice of the legaI 
instrument on this occasion reflects the desire to reinforce an already solid existing tool with a 
few targeted interventions in the midst of the recent financial crisis regulatory debate. 
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8. CUMULATIVE AND OTHER IMP ACTS 

8.1. Social and environmental impacts 

The above impact assessment has highlighted no significant social or environmental impacts 
from the envisaged proposals. The package of measures as a whole has an indirect social 
impact only on certain categories of investors, namely those consumers of financial services 
offered under the UCITS label. Broader and positive social effects are nevertheless expected 
from the significance of more robust, transparent and efficient capitaI markets, for instance 
through better liquidity and by ensuring that unit-holders' savings are allocated efficiently, 
thereby reducing the burden on public social safety-nets for the future. Greater harmonisation 
of depositary rules is expected to increase the attractiveness of UCITS funds, further investor 
confidence, while contributing to the further integration of the asset management industry 
EU-wide. As a consequence a net expansion of this market is foreseeable, accompanied by 
positive spi1l-over effects on industry employment. No environmental impacts can be derived 
from the proposed measures. 

8.2. Cumulative impacts or tbe proposal 

Investors are expected to benefit from higher investor protection when putting their savings 
into UCITS funds. The c1ear eligibility criteri a will ensure that the depositary entrusted to 
safe keep the assets of the fund is covered by a harmonized standard of regulation and 
supervision. The higher liability standard and the reversal of burden of proof should make it 
easier to recover financial instruments that are 10st while held in custody by the depositary. 
The detailed conditions for delegation custody should limit the possibility of a recurrence of 
incidents similar to the Madoff case. As a result, while stilI exposed to investment risks, retail 
investors in UCITS funds will be better shielded from failures that occur in custody networks 
(custody risk). Furthermore, the depositor's liability rules are only focused on their 
responsibility in case of loss of assets held in custody. These specific rules do not affect the 
generaI tort law. 

Investors should also benefit from more transparency of remuneration practices leading to 
more informed investment choices. Better alignment of incentives of fund managers through 
sounder remuneration practices should improve the risk management of the fund. Investors 
should further benefit from fewer breaches of the UCITS rules as a result of a more dissuasive 
sanction regime that limits regulatory arbitrage. 

These investor benefits are not expected to come at a great cost to investors. The 
implementation of requirements with respect to remuneration policies and sanctioning regime 
will be bome by the UCITS management companies but the associated implementation costs 
are deemed to be negligible. The management companies that manage both UCITS and AIFs 
should further benefit from coherent requirements in both sectors which should decrease their 
compliance cost. 

The assessment of costs of the higher liability regime is complex and can only be performed 
after the implementation. On the one hand, the higher liability could mean that higher number 
of lost instruments must be retumed by the depositary which could hit the depositary profits. 
On the other hand, the higher liability regime is expected to induce higher level of diligence 
and care from the depositary and consequently decrease the occurrence of losses. The current 
evidence from one Member State shows that depositary fees can be below the EU average 
despite a comparatively higher liability standard. Further, the analysis in this report concluded 
that no major impacts on depositaries' capitai requirements can be expected. 
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The depositaries should further benefit from higher legai clarity as regards their duties and 
liabilities. The depositaries that are credit institutions and MiFID firms should also benefit 
from clear eligibility criteria. The current depositaries other than credit institutions and 
MiFID firms will need to transform themselves into one of the two eligible categories and 
will incur associated one-off costs. 

Impacts on competent authorities are deemed to be negligible. 

8.3. Impact OD third couDtries 

Since the UCITS framework applies to funds domiciled in the EU and in the countries of the 
European Economie Area (EEA), the envisaged proposals will have no direct impacts on 
other third country fund providers, regardless of whether based in the EU or not. Indirectly, 
however, given the global appetite for investment in European UCITS funds, as confirmed by 
strong extra-EU demand for investment in UCITS (particularly from a number of Latin 
American fund managers), clearer rules and tighter regulatory standards on depositari es are to 
have an evident knock-on effect through a stream of further sales. In fact, according to data 
published by a leading financial market monitor, extra-EU fund managers accounted for a 
quarter of the overall sale of UCITS units in 2010, led by foreign wealth managers in the 
United States and Chile, and accompanied by growing demand in Asia53 

• In view of the high 
demand for UCITS products coming from the US market, a tighter regulation on depositaries, 
remuneration and sanetions are to further enhance the attractiveness of the UCITS brand vis­
à-vis non-EUIEEA investors, while contributing to a closer approximation of intemational 
rules for the global fund industry. 

9. MONITORING AND EVALUATION 

In its role as the guardian of the Treaties, the Commission's services shall duly monitor 
Member States' implementation ofthe proposed amendments to the UCITS Directive. Failing 
this, the Commission shall pursue Article 258 TFEU against those Member States that fai! to 
fulfìl their obligations under the Treaties. For the purpose of a smooth and timely 
implementation, the Commission's services shall offer their assistance in the form of 
transposition workshops for all Member States national authorities to attend, or via bilateral 
meetings at the request of any of them. Successive monitoring as to its correet application 
shall rely on a constant dialogue with Member States through ESMA and with a vast 
stakeholder network including market participants (Le. fund management companies, 
depositaries, and their relative industry associations) and investors via their representative 
bodies. 

The evaluation of the impacts from the changes envisaged above shall take piace three years 
after the entry into force of the amended directive and whose final content shall be presented 
in the form of a Commission report to the Council and European Parliament. The evaluation 
shall be performed on the basis of the generaI objective identified in section 4: to increase 

53 The results from the survey, as published by the market monitoring firm Lipper, are quoted by Fìnancial 
News. See articJe by Kit Chellel and Elizabeth Pfeuti, 'Emerging market investors answer Ucits call', in 
Financial News, issue of 29 December 20 l O, available online at: http://www.efinancialnews.com/story/201 0-12­
29/ucits-cross-border-sales-grow-20 I O. 
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investor protection, financial stability, especially in the retail sector and transparency for all 
investors that have invested in assets held by a UCITS fund. 

It shall be carried out by the Commission's services, in cooperation with ESMA and/or with 
the aid of extemal consuItants for the purpose of measuring those more specific aspects tied to 
the directive's implementation. The review shall concentrate its attention on the following 
aspects in particular: 

• 	 Estimates for cost savings (in terrns of bp) deriving from a clearer and harrnonised 
Iiability regime for depositaries (Preferred options mentioned in sub-section 7.1.); 

• 	 Estimate of a depositary's cost in transferring financial instruments from record­
keeping to electronic custody (in terrns ofbp); 

• 	 Estimate of a depositary's operating costs resulting from the conditions on custody 
delegation (Preferred options mentioned in sub-section 7.2.); 

• 	 Estimate ofa depositary's operating costs resulting from the 'stric!' Iiability.approach, 
especially in the event of third party sub-custody losses (Preferred options mentioned 
in sub-section 7.3.); 

• 	 Estimate of costs resulting from introducing harrnonized remuneration policies and 
whistle-blowing mechanism. 

The above results shall preciously supplement the scarce figures available with respect to an 
industry, whose importance was often overlooked and that cases of financial fraud, most 
notably the Madoff case, have recently brought to the fore. 
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lO. ANNEXES 

10.1. ANNEX l: Related initiatives 

There are a number of ongoing Commission initiatives that have impact on Ìnvestment fund 
industry in Europe and that are related to the proposed changes to the UCITS legai 
framework. 

• Initiatives aimed at improving investor protection. 

AIFM Directive 

On 8 June 2011 the European Parliament and the Council adopted the Directive 2011/61lEU 
on Alternative Investment Fund Managers (AIFM Directive). The objective of AIFM 
Directive is to create a comprehensive and effective regulatory and supervisory framework 
for AIFM at the Community leve!. This directive covers investment products that are mainly 
structured for professional investors. It includes detailed provisions relating to the function of 
depositari es and their liability in case of loss of the funds assets. It also contains principles of 
sound remuneration policy for managers of AIFs in line with the Commission 
Recommendation of Aprii 2009. Measures implementing the AIFM Directives will be 
adopted in 2012 by the Commissiono 

PRIPS 

In spring 2012 the Commission intends to come forward with the legislative initiative 
concerning investor disclosure for Packaged Retail Investment Products (PRIPS). PRIPs 
represent the core of the retail market for investment products, encompassing structured 
products, insurance investment products and investment funds including UCITS. This 
initiative aims at making sure that retail investors receive similar pre-contractual information 
(similar to the Key Investor Information Document provided by the UCITS Directive) before 
they invest in any of the packaged retail investment products at stake. 

MIFID review 

On 20 October 20 Il the Commission adopted proposaJs for a Directive on markets in 
financial instruments repealing Directive 2004/39IEC (MiFID), and for a Regulation on 
markets in financial instruments (MiFIR). According to this proposal, the safekeeping and the 
administration of financial instruments for the account of clients, including custodianship and 
related services such as cash or collaterai management has been included into the list of 
services and activities of investment firms. In the current version of MiFID these services are 
considered to be ancillary services. The intention of the present proposal is to allow these 
MiFID to become eIigibie depositaries for UCITS 

Investor Compensation Scheme Directive 

The Commission adopted the proposai for amendments to the Investor Compensation 
Schemes Directive (ICSD, 1997/9IECi4 on 12 July 2010. It proposed to include UCITS 

54 http://ec.europa.eu/internal_marketlsecurities/isdiinvestor_en.htm 
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depositaries under the scope ofthe ICSD, in order to protect UCITS holders in the case where 
the value of the UCITS units or shares has been affected due to the failure of a UCITS 
depository or its sub custodian to retum the financial instruments held in custody.55 The 
negotiations on this proposal in the EP and Council are pending. 

• Initiatives related to remuneration structures in investment fund sector 

On the 2nd June 2010, the Commission issued a Green Paper, launching a public consultation 
on possible ways for improving corporate govemance in financial institutions and 
remuneration policies. The financial crisis revealed that inadequate remuneration structures 
for both directors and traders in financial institutions led to excessive risk-taking and short­
termism. Since the Green Paper, several important pieces of financial services legislations, 
including the AIFM Directive, have been amended in order to include provisions on 
remuneration. 

• Other pro posai related to depositaries duties, in particular to safe-keeping 

Law on legai certainty of securities holding and transactions 

Addressing the legaI barriers identified by the Giovannini Report of 2003, the Commission is 
preparing draft legislation on the legaI certainty of securities holding and transactionsS6

. This 
proposal is expected to address the legaI aspects of holding and disposition of securities (who 
is the legaI owner? when and where is the ownership transferred?) as well as the activity of 
safekeeping and administration (who is the account provider? how does he record the 
securities?). The Commission will seek to coordinate its work on UCITS depositaries with 
this work on the legaI certainty of securities holding and transactions, since a depositary may 
act as a security account provider, thereby raising similar technical issues. However 
specificities arise in relation to custody functions in the case of UCITS which require specific 
legaI solutions. 

Legislation on Centrai Securities Depositories 

The Commission has announced legislation on CentraI Securities Depositories ("CSDs") for 
February 2012. The Commission services are working on a legislative proposal that aims to 
establish a common prudenti al framework that ensures safety and soundness of CSDs and to 
create a uniform framework for settlement activity in the European Union. 

The scope of application of these two legislative instruments covers potential1y ali financial 
instruments. However certa in provisions such as the ones conceming settlement discipline 
will be limited to transferable securities traded on organised venues. 

External expertise 

In parallel, the Committee for European Securities Regulators (CESR) -- as of l January 2011, 
replaced by the European Securities and Markets Authority (ESMA) - had begun work on an 

55 The protection granted under the ICSD benefits essentìally retail investors. 

56 http://ec.europa.euJinternatmarketlconsultations/2010/securities_en.htm 
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important mapping exercise providing a snapshot of depositary rules across each Member 
State and later published in January 201057 (See Annex 5 for summary). Additional key 
recommendations from CESR were delivered with its advice on the 'Leve l 2' measures 
relative to the UCITS management company passport, which also included a list of principles 
governing UCITS managers' remuneration58 

. 

ESMA has provided further clarification on the scope depositaries duty and their liability by 
means of its technical advice on the Level 2 measures to accompany the AIFM Directive, as 
submitted to the Commission on 16 November 20 Il. 

INITIATIVES ANO STUDIES ON THE UCITS OEPOSITARY (2004-2008) 

COMMISSION COMMUNICATION IN 2004 

In 200459
, the Commission analysed applicable UCITS depositary regulations as implemented 

in Member States and identified some important areas where progress was needed. It 
highlighted four areas were additional measures were warranted, in the view of approximating 
and updating the legislative framework applicable to the UCITS depositary: 

(l) 	 Prevent conflicts of interests by including a list of functions that a depositary (or an 
entity of its group) can receive from the fund manager by delegation, as well as a list 
ofthe depositary's activities which may be delegated; 

(2) 	 Clarify the extent of the depositary's liability to promote clarity and convergence of 
the depositary's liability regimes across Member States, together with a common 
interpretation of asset "safekeeping" and of the specific contro l duties assigned to the 
depositary; 

(3) 	 Promote convergence of initial and operating conditions and, in particular, capitai 
requirements, and clarify the typology of eligible depositary institutions; 

(4) 	 Enhance transparency standards and investor information. 

57 Available at: http://www.cesr-eu.org/index.php?page=contenu groups&id=28&docmore=1 

58 A vailable at: http://www .cesr.eu.org/index.php?page=document details&id-6150&from id-28 

59 Available at : http://eur·lex.europa.euILexUriServlLexUriServ.do?uri=CELEX:52004DC0207:FR:NOT 
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GREENPAPER 2005 

In 2005, the Commission issued a Green Paper60 launching a discussion as to whether fund 
custody and depositary services could benefit from further rationalisation. At that time, the 
UCITS Directive required the management company and the depositary to be located in the 
same Member State. In this context, the Commission proposed to examine the implications 
for effective supervision and investor protection as a resuIt of splitting the responsibiIity for 
supervision of the fund, of the depositary, and of asset-custody functions across Member 
States via sub-custody arrangements. 

lJx.tr.acl/orm, ..~:jhe;':: Gr~e!J;,Paper ,pn,,;tli~ ,e'11'alicernent;; o/:.dh;'·"/fv..j:ral1t.iwork' 
ìor.investm~;'tf'tndsikJUly 2g(J5;f" " ,,;, 'i , 

!hF~~~ custOdi, ,~rid+'depositarYl~ se.,:ic~s·'~could,.:'behefU "alsò""'from" J~rth~t 
;;.rationali~~atiOn:~'·The,p~IT:S DJl'ective"~req~ifè~(ttle m~agertlent fPompany' ~nd,14e' 
pepasitary tQ,;.be,~tòc~ted" inthe sah-te MeIllberè Staty. In'thep8;§t, ,proxiinìty and'rintégrat~<! 

"sup€,7!}' isi'6nJ;*'\V~~tl, ,cùns,ider~d(,.esseriiial,.:.;to~'en~ure~ effectlve,peFfoml~c~, ,of:'~ furid 
,adriifnistration,de osi~a ' {;ana custod ;fUrtctipgs.Moreret;entl" ,a'numberof stàkeholders 

60 Green Paper on the enhancement of the EU framework for investment funds. 
http://www.cc .cee/homel dgserv /sg/sgvistali/sgv2/repo/re po.cfm? insti tution=COM M&doc to browse=COM120 
05/0314&refresh session=YES 
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have~crV()cated~eatèr freedol!l451he' choi~~:"()l Hie clepositatY; As pre~i()usly noted· bythe 
Cornmission61, tilQving i'" is' dire'etion;wìll requireJurther harmortisation of~llestatus, 
mission ~nd responsibijit of thes~:;a'Ctòrs, The. çOlhparative sosts and benefits,of changçs 
to th~.lègislative~Jtglmework wUJn'e'ed furth~t:analysis - n(:)tle~st com~1);rced towhat eanbe 

.:aehieved thrOllgltdeiegati9Jland/or sub-custody arral1gements. The Commissio,!! proposes 
:to exan:ine the' implieations for eff:ecti~e supervisÌofi' imd inv~ç~~tor proteetionafising from 
splittinfresponsip.UH:y·forsupel)'iSton oftheJlJJ1d and depositary and assèl~custody.:."·'\· 

. ,,~,-,:,::,:<?~>~'-", ":.,,. .' ",' - . ,- • > ,,:,~~>' 

"t'...) Qll:~"Which ar~ì::the advartag~s'(Ìnd disadvantages (sup,ervisory or commerciai 
risks) steaming from the?possibility:,to choose.a depositary lN:~'another.lI1ewber State?J{j)" 
whatixtent doeS1dktegationor otn~r arrangetnents obvfatétne nee~:tQiflegiSlative,acJton 
an these issues? "'c ·t.7 . h 

~.,. , " ,-' 

Expert Group on investment market efficiency 

The Expert Group eoneluded that the UCITS framework artifieial1y imposes a geographie 
organization of the value ehain, as ali funds must have a loeal depositary/eustodian and a 
loeal management presenee62

• As a result, eosts are unneeessarily duplieated aeross fund 
domieiles, the industry is prevented from reaping specialization and efficiency gains and 
operational risk is inereased. More flexibiIity is needed to provide management company and 
custody services across borders. However, the Expert Group believed that several pre­
eonditions must be met prior to establishing any EU depositary passport, given the 
depositary's essenti al function for investor protection. 

Extraf:i jorm t~fireport o/thèExpert Gmup ()n Investment Fund.M~~ket Efflciency-
July 2006 ."; .'~ . " . . .,;é~';;·· 

; /,,) . 

;'( ... ) .F9U~wing .;the:Green ,Paper' on ip~estment funds,'{he European·· Commissìoh' 
.established anExpert Groupon Investm~ntF\.)nd Market Efficiency to·gather the,;views of 
,'marketpraotiticmers.on hQW to make theEU fr,amework more' relevant. Tbis Exper"l 
Group'~was mand.~ted tòadvisetlÌe Com~ission OD cost-effective 't~ys to supporf'a 
!Bore efficientorganisa~!gn of the, European fund value-:chain. This grouf'has not' 
looked ...~~., issues regarding the sC~Dç of the prqdueipassport or rules relatirtg to fun4~,; 
.eOI1\posidon and. ,tnvestment policy:' as these,. issues are l1nderexamina~iqri by compete'hl
authorities. ,~7~ . . . . .... , ;. . . 

l'here is;a~TÌde-rànging eonsensusòÌ1 the obstacles to the furth~r suceessfut developmetit? 
of European fundmarkets. The Expert Groupreport provides the first§itof cIear, detàilecl 

, ànd workable recommendatiQns on 'how: to remove thÒse barriers. (; .. )" . . 
. . .... '.. ~ 

"( ... ) Prdvide mq~efreedomsfor:tlte depo~itary: The Expert'Groupbè,Heves thats~vefar 

.' pre.:.eonditions must be metprior to establishing a!1Y;,.EUdepositary. passport,;.given the 

de osita.:.s essential funçfion for investor . roteetioii:Pendin fuither work.Qri'ihis front, 


61 Communìcation COM(2004) 207 from the CommisslOn lo the Council and Ihe European Parliamenl of 30 March 2004. 

Report of the expert group on Investment Fund Market Efficiency: 
http://ec.europa.eu/internal market/investmentJdocs/other docs/reports/efficiency en.pdf 
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, 

. ' 

the Oroup re~orrtfuends: 

• 	 Enabling,branches ofbanks'from, otherMeml{!!f Statesto açt asadepositary; 
. }",' ",:" ,", " ,'/., .... 

• 	 Allowing';;:thedepgsitàry tobe free' to delegate asset-safekeepir~g to custodiansin 
a:nother EU Member State," subjecttotnecustodian complyingwith the ciepositary's 
Iqcalregulationson'a ~ontractual basìs; , ,i, ' , , , 

• 	 {p alonger .tyrrrt;the Commission should 1)' harmonisethe capitai r~quit~ments of 
dep()~itariésanc\ 2}study the barriers to further harmonising the rolè~nd responsi~}lities 
ofthè depositiiry." "", ,',' ,'c,,' .... 

~. . 

, 	 , 
, ' , 

(..S!~V;,Morefreed~llIsfor' the D~positary' - F} T'lui r()Ie oftit~ Depo$itary 
, 	 ~ + 

"'The deppsitary ful1ction wasensQrinedi~ theorigirial UçI1S Directive,dating back to ' 
1985. This texfinvolved the creation ofaspecial functiJh tooversee the activities of t~e 
fund managér anò protect unitholders againsttheimproper sequestrationof a~sets:Tfie 

.tDirdctiveentrusted the,depositary with @o distinctniissions: 	 ' ' ' 

l) 'Safe}{eet5ing oftheassets o~tQe pens, 
2) 1\n~versight Junction that .Ìnvoì~s', sontrolling tb#e assets (fotboih 

safekeeping,and truste~mQnitoring)~ ,,' t . 


~' , ' " ~ 

~Itisome ~ember Stat~s, depositari~,s haVebeen çharged with addiÙo~~lrespcmsibilities oi 
,a fidlidaiy nature. ' ,'. 

1yo'éomnwn,deftnition ofdeposit~ry'$ t;()Ie'li~d responsibilities:,The EU legalframe\Vor~, 
goveming the açtivitìesof thedeposìtary,hasbeen left untou9l1ed! since lQ85. The' 
Directivç,., doés not require that the,depositary},e· a 'separate Aegal entityfronl the tund 
manàger __ C>,ply {bat it sbQuldi"~be functjonally sepl:1rate. "TheDirectìve requires that th~ 

"depositarybe do!Uiciiedin 'th~ sàme èountry'as the manàgemènt .compimy (and'by 
èxtensiol,lof'{he fundJr Thisr~flects the~" view ,that there is a ne~d for close proximity~­
betW€:eii'fhe,,9Ppositary anq fÙhd' to aIl5»:" the depositar{"to perform' éffectivereal~time 
monitoring inlrespect of th"eactiyjtiesof the fund.' ,~) 

" ' ; • • , ',), ~>-'" • 	 ,. ;: , /, ­

Dep~sitarylias li" kef role re~investor co"fidènce: The d~p'osit~ry. ,fùnction plays an~ 

in1po~an~Jole insus~inin~a high4évà of inve$torconfidence~ Ii has beenparticuJ~ly;. 


, imp0rtant, in»,innihg ,ipve$toracceptance for' products domicileò in -other ?vt,yplber States 

by buildingin a cq;nmori"structJ,Jralsafeguardagainstfraudor-operational eftor; GiveÌl tlitr 


, incrèàsedçomplexity, ahdheterogeneity. of funds, .,the roleof tbe, depositary becothesyven; 

more,irrtportaIltcontro(on the:way in whichthffund manager conduèts it~bu&ine~s;'" ' 


. ,/è"···· 7"': ' , . "; 	 '~ , 

<for ..exam.pl~!, in jfustr:!~, .tlìeidf.qjOsitq!ieSar~· required tO :calculate:thèNÀ~; in ltaly, 'the ' 
depo~~fariès drè r?lJuiredto review imd lo apÌJrove the NAV;i1iGermany, thé depositaries 
are requir:ed iòpròvide.fan'liiotake respbnsibilityfor) ihe p()rtfolioprices that go intl? the/
/l{4v)\" .~ "' " ' . " ~ , , ".'~.. ".'., '," ' , ')', ' ",' ,,','" , , 

;,)'é~i," ,.,', 

CustOd The. 
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V.2 Whe;;do,:",esi~nd? '" 
',~>;, ',' 

• harmonisèd, 
.~, 

control' 



J 

safeke~ping (ofterikllow;n as "custody}l' fundiori"} is" alfeady very 'similaracross l EU 
Me1l1bet Sta.tes., TheprincipélJ area ,of divergence relates to the absence, of a hannonised 
definition of assetsafekeeping definition ~ garticularly regarding the extent of obligations 
to retum assetS: Conversely;·thecontroIltrustee Junction" differs widely ~crossMember 
States, each national regulator imposing.different typeo(controls~ In the absenceof ~ 
precise EU~le:yel definition" .the depositaryhas been assigned, different. roles and 
responsibilities at pationallevel. those differences are widehingasa r~sultofnewnationàl 
legislative,initiàtivès triggered bY,.thedevelop1l1ent of the fu,nd industry aQd theincreasing 
complexityofproducts. ," " ' 

, , , 

A Io~g~runniÌlg d~batein the fu~d irrdùstry ~swhetner fund,mal1agers should be forced td' 
rely on the" set=vices of depositaries Jocated in ,the,' same jprisdiélion. The €ommissipIl' 
J]reen Paperot2005 askssvhether depos,itaries 'should be free toprovide services io funds 
in other Member Statès -'-:which 1'oughly transfates into a:Euròpe~ndepositarypassport. 
The intuition behilld ,thi's proposai probably reflects the fad that. alI Member States 
recognisethat depositary functiqps are éarried,~out; inter,alia~byfinanGiarinstitutiQns, 
which are ~!lthorised and supervised in accordance ,witH EU fipanchtl services·lègìslatiol1: 
andotheiwis.~ ,capabIeof operating cross..,border.' ' ", " ' h '' " 

•.. but harmoltisation"of\sòme elements wlll supportthedevelop;nen( 01 the ind~try" 
lacilitatè cross.'-bor'der business, risk mitigatiàn an,d,reduce COSts. A shared understanding 
of theròIe of the'depositary ,'- basea' on~ deeper hannonisation iscflrstnèeded to sustain 
inve,stor,cortfidenc~ inUCITS~ HamlOIlisingJhe ro}{~ and responsibilitiesof "depositaries 
willèofltribute:to' the"sta15ility anç strength of the:UCITS ,IabeL '.:H~rmohisati6n -ami" 
I;lItiìnately ~.depositarypassport~ wiltalsO'stpPQrt .the facilitate deveIopm~ijtof the funq 
~pdustryon a p~n-ÈuropeaIJ:basisslnce it~iIl:',v c," . 

. ,,' ,," . '. . , 

f};lçpitatèi cross~qorder'fund' c!isttibuH~~; . 

il1crease in~estoraccepta.nceofUéÌTS;.across"ilieEUana gIobal1Y; . 

, ,., ,ilnprQve .risk mitigatiop 

. cont~ibuteto, cO}1fideriée between,'regulatol'$: regulatorsrely signifIcantIy ori ,tbe 
depo~itary fUnction.to ensure jnvestòrprot,ection.c Some harmonisati~m of the mIe 
and funçtion~, 6f the depositary willcontribute>to build tmstiamòngregulators; 
whiéh will f@cilitatecrossborder business; .. 

. <~ ,\j ~< , " , • 

, reduce c:psts'·asthe.€tbiIity to i~pIe(~ènt à co~on busin~ss,modeIbn~.European . 
,scale 'will eJ.!ablethe d~po.sitaHes to maxÌiniseeconomies of s(jaleand' minimi se 

,()J?erati()naI.~osts. " ..", , , ' """ " " , 

There aremany obstattes in the ~~y,to,har11Wnis~tion.•• As,a ·precondition t6d 
, depositar,ypàssport,\tl1eGroupbelieves 'that further wQrk ~is needed."to 'determine .the 
f~atùres of the reguIa~oryJandscàpe:whìchÌleed tO,he hanhonise,dand th~ .conditions under 
which tl11s ca,n .b,ebest ~chi@ved( ~he.;çommissioIlComffi~nicatI()n onihe"regulatiò~ of 
UCrI'S'depositarie~'in'ihe1y1embef"States:: provides a largely up-to,.date'inventory. orihe 
principal,(.feafure.~ ()fdepoS'itary,aetivity ,''o/hich wouÌdwarraritharmon,isation: B\lsiness 
pract1ces ,haverevealed sorùé àdditionaF issues.'" ,

,'; .. '" : ','.">- . ' .... ',:~... ,~~" ~:., ,<",-/" 

... That neeli' tl). b~ ta'ckl;tL:;[hef~l1o'Ying~~inilude some o'ith~princ1palareasof 
divergepj::etHatwouldneedto be tackled: "... 1 
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Different capitalrequirement$,crè'atean. u,!llevelled p1tlying field. M~mber 'States allo\V . 
different types of entities' to .perform':dèpositary . s~rvices,including bllt not limìted 10 
investinent finns, credit in,~titutions.and,:insurance companies. This means thatdepositàries,. 
aresubject to very different prudentialrules ~·particularly regarding capitaI requirements 
wiÌh minimum capitai' reqùir~mentsvarying" from € 5 miUion to' € 100 million. 
Haimbnisa~jon' of the capitai requirements; as a first step on tve roadto th.e depositary 
statuteharmonJsation, is n~cessaryto create a level playing 'field .. D~finitions tel"JllS and 
resp0l!sjbilitiès p~rtaining to the depositary function shouldbe harmonised.·· '., ' .. 

Different app;oaches Ìead toJegal uncertaintj.· Legah,uncertiintx;;canl,resl.llt fr~m~;thi 
commi.pgling of depositary,.specif1c legai obligations' and br<;ladcivil case' 'law. Th!,s is' 
espeèhll1y true:in j1Ìrisdictions where the principle ofthedepositary's lìability ,{lccòrding to 
th~ Directive ("unjustifiable failure 10 perform ... or improper performanee") ls,explièitly 
or not" subjecfto l!mitatio~~ or derogadons: Onlythree Membèr States;seem'to~xclude 
'~forèe·'majeure·' as an, .extreme waiver·of'responsibilitY., Ul1d~r"suèh cong!tions, retail;~ 
in~estòrsactuaJly bear arisk (and costs) which are a priorihidden,;!9 them.'· ,. 

. .­
pefinltion 01 depositary ,Junctions1;l0t harmonised . . The ,~bserice oC a C'ommon 

un~erstanding (:lf 'asseCsafekeeping"is an importantdrawbacK.. Safeke,epingthe assets of a 

UCIT~Jsthe flrst raisond'itrttofthe depositary.But the Directivédoç~: nofspecifythe 

. conteni of, itsresponsi~ility:i~' it only in" chargeof . prudential controls o~erpossible. 

e~~çmal custodians or is it a full,;;'fledged, "keèper" bound by obligations tQwards;:'the 


·rriana~~r and tbe invesiorS: ingependentlyfrom its contr<;lls?' To aBqi~v~ the poteQtial' 

.ecònomies<;lfscale on~e custòay siqe, thedefinition ofasset safekeèpingforalltypes of 

assets need to "be studied and harmoni;?:ed across theEU. Thfs is;'partly achie,Vèd for 

classical typesòfa~set~;~suèIias ,equitiesand bonds b'tit not forother~ssetclasses whichw 

,illbecomean hicreasing part.ofUqJS asseti: The underl'ying obligationswiUalsc)"neeq to 

be studi ed, . in ordefJo determine>if nannquization wOllldallow the. ,custodians to,fatiorialize 

their cl}stDdy pìatformaci~;s theEUincludingthè type ofreportingrequirç:dand to ensure' 

alevel playjngfield bet:"\veen custodjans. " ' . , . .,.. . 

, ; ~, , '.l ~ ,', ,," , ..'" ' .' " 

'Dependip.g'on the .t1~mbeiStatç:, the~mi~sion()f asset safekeepingmay, ornot,'necessarily 
· involvè a cu~tPdian sub{unetion. Custody i~ $ubject,to significant'economies of scale anei 
requires considerableiiivestments i~col11Putersystems distinct fromthose of depositttry '. 
control;, Asec?nd, issue whkh. differenti~tes Member, States is ~hethei'Jor potthe . 
depositàry isreal1y subject 10 an obligation to retum the assets, .or ma{limit ici ·liabiIity. . 

'.' ~..' 

Hartnonis~tioif<~i tkeselregulatoryf~at~res';emains' a I~Ilg-tenii goaLI,twitl r~qui..~ a( 
thorough rewotking' of,~~istihg Dirpctiye, provisiol)S; Some jl)itial "sdbpscolJld tfe tak~n 
quickly OD theb~sis' of,existing uçns: provisions;which ,wQuldj'provi<;le, some 
impro\ffrne~ts in. th~.. cÒmpetitive ~Gurdng'Ofcustòdiall ,~nd depositfl,ry.~ervices ..T1)~se" 

•incrementa,I,Jmprovements .wòuld alre~dy constitu.tea significantstep to~arcis'rèalising 
tangible benefi!S ,afthls step.of the valuechaill. 'In th~,sliort {erm, Member' StatesshQ1uld 
make~~eof tlie di~~reti6n'ivaihìble<tùBtoagenthè' }ang~..oienttties.:\yho~~are<'allowed to·· 
provide depositaiyservices.Acas~, in.~ohit c9ncerns 'the}ecogniti'onof theright of 

·branchès"ofEU..hanks to ~t asa depo~iYìry/For' example, the U:C1T'$.Directiye rerp.ains 
silentregardiIlg the;statute of brancnès of Ey bankstha!"can'actin anQthèr EU c()untty. 

· Certain Membef'States ponot !illow bank branches"to be re.gisiered as.~ depositary~ A 
second "quick wjn'~ould be Jor'Member . States. to al10wthe depositary to delegate safe­
kee in ... to/'a . custodian' located:jn another EU ·éount .Jhe dele ate custodian should 
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nevertheless contra.çf.ually agreet.o·compIy withthe 'depositary's Iocal regulations, with 
regards toasset safe-keepJl1gfu1d restitution. This,.;WOllId insure. protection even if assets . 
are heldio another EU jurisdictioìi lmd a Ievelplaying filed for custodians. At present, . 
certain Mç:mher States (such as Luxeinbourg) implèment .restrictive practices in this. 
regard. The group encouragesall jurisqictions to implemènt enlightened praçtices, and 
drawing. comfort from the experience' of Jegulators and.· sùpervisorstlmt· curr~ptly 
implementsuchan approa~h. '. . . 

~3 nòw c(lnw.e improvethe situ~tion?,.A two-stageapproach:}nlight oftheabove, the 
Group rec6inmends f-01l6wing: .... . , . .., 

,\ " ... ' +.~.. . ", "., . 

1) in. the sliort-term, on more ea.sily,achievable..but effectiy~measures,," 	 . ~,,, .. ., , . . ,,, 
" ,, 	 .,' . '. .' ~ , '.:_. . ... . .... 

2) in,,\the"longyr-term,analyse' th'é maiu legaI barrìyrs~'in order!~)fìhve a furthet 
hannonisation of the roIe,aodresponsibHities of the.,depositary.~The propose<l,melisures ary: 
summarised belqw.". . ....\. . 

In t"eshort-teqn;tHè GrOup recommends. that:' 
. . ~-

,},';n'( 

i) Member StatesaIlow bralJches of EU. established.,baifk.s to açt·as depositary'for 
IocaIly domiciled funds. . ' " . . .. , .. . 

ii) Member Stàtesallow th~ depositary to delégat~custodial functions to licensed' 
custodians locllted else;where in theEU:This woq;ld' àl10w Jmp6hant. scaleeffects 
. resultingintlòwer units costs for safekeeping/cJ,lstody functicms. To allo)V il1Ìplementation' 
of this.proposal'while maintaining tbe existing leyeJ. ofìnvestorproteèiion,tbe delegated 
custodjan should\iicontractually agree to cpmplyW:ith tq.e depositary's:lodil reéPIlations, 
with regards.toasset safe1<eeping andrestitution, ..,,:,.' 

In:t'the long:-Jerm~, the GrouI' reComm~ndsthat the Qommissiop,underbk~: 
i)rA harm9nisati~n qf thecapital ~quirem~nts ..JorJdepo~Jtaries'! Depos.itariè~· donot 
ha~e .thésame ~~atus·:across the different Member States: Some or all'of the fotlowing ­

. ii1vestmeptfirrns, credit inStitutions,; insurance companies, other firms .' may quaHry.ior 
al!thorisation as .. ,gepositary in different Merilber ~tates.·.A harmonisation of the. caphal 
requirewents; and mor~ broadly pf tbe status .ofthedepositary, is necessary in orqertà 
suppor{ the §9und management ofrisks anncontinue.qinvestor confidence. ( 

.	ii)\Aninve~tig~tionto remove legaI bàrriers: further study is;~needed regarding tbe. 
impactofdifferençes b-etween d~positaryobligations whiçh are couchedas"obligation§as 
toresult", oras'iobligationof(pru4ential) means\' To . realize scale economies on the 
custody'side, the~defiriltion of assetsafekeepirig for alI types of assets needto bestudied 
aéross . !he "EU..Diff'erenèes in .. liahiliti~s regardil:1g" the .... sa{ekeeping of'assets (e,g.: 
.re~tit:ution obligation in Frapce, anobligation that doe:snolexist oris more limited in other 
memb~!i0countrieslshouldberenw:v:ed,u ...... •. .... ..... . • ) .•. i 

Impact assessment of the White Paper on "Enhancing the Single Market Framework for 
Investment Funds" 
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In light of the previous analysis, an impact assessment63 was focused on the freedom of 
depositaries to offer their services cross-border without the need for a local presence (Le. a 
depositary 'passport'). To this end, it considered three different options. These options were 
designed to address not only the flexibility of the organisational arrangements for 
depositaries, but also the related regulatory problems as already identified in the 
Commission's Communication of 2004. 

The first option considered amending the directive to enable depositaries to passport their 
services, including harmonised provisions on the role and responsibilities of depositaries. The 
second option considered amending the directive to introduce a passport for custody services 
only, with oversight functions to be performed in the fund's domicile. The third option, a non­
legislative one (e.g. a recommendation ()r CESR Level 3 guidelines), considered incentives 
for depositaries to organise their business on a pan- European basis. 

However, the public consultations on the Green Paper failed to demonstrate that there were 
significant missed opportunities requiring EU action in this area. Therefore, the first and 
second options seemed disproportionate. It was concluded that no legislative changes were 
necessary and that non-legislative initiatives would be more cost-efficient and effective. 

Impact Assessment ofthe legislative proposal amending the "UCITS IV" Directive 

The White Paper and supporting impact assessment64 concluded that the Management 
Company Passport (MCP) passport was a worthwhile objective, and that the directive should 
be amended to that end. In this regard, the Commission considered that it was important that 
any new mechanisms required to ensure the proper supervision of funds managed on a cross­
border basis should not lead to disproportionate compliance costs and increased complexity 
for business operators. 

However, practical solutions for an effective supervision did not materialise at the time of 
finalisation of the impact assessment for the 'UCITS IV' review. In parallel, the Commission 
asked CESR far its advice on robust yet effective solutions to the identified challenges. CESR 
members were pragmatic in identifying solutions necessary for establishing a well functioning 
MCP65

, and on this basi s, the co-legislators opted to use the 'UCITS IV' framework to this 
end. The new regime clearly Iimited the respective responsibilities of competent authorities 
where the authorisation and supervision of a fund is performed in a different Member State 
from the authorisation and supervision of its management company. 

The new framework put in pIace as a result of the legislative changes c1ear1y distinguishes 
between provisions that apply to the management company and those which apply at the level 

63 SEC (2006) 1450 

http://ec.europa.eu/imernal market/investmentldocs/legal texts/whitepaper/impact assessment en.pdf 

64 SEC (2008) 2263 

http://ec.europa.eu/intemal marketlìnvestmentldocs/legal texts/frameworklia report en.pdf 

65 CESRl08-867,http://www.cesreu.org/index.php?page=document details&from title"'Documents&id=5367 
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of the fund only. The supervisory responsibilities for compliance with the relevant provisions 
ofthe 'UCITS IV' Directive can thus be c1early allocated. 
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10.2. ANNEX 2: Feed-back statements to the public consultations 

CONSULTATION ON TUE UCITS DEPOSITARY FUNCTION (2009) 

Generai remarks on consuitation procedure and feedback 

28thAs announced by Commissioner McCreevy on May,66 the European Commission 
launched a wide-ranging public consultation on the UCITS depositary function in July 2009. 

The Madoff fraud and the Lehman Brothers default revealed divergences in interpretation of 
the existence of UCITS depositary risks and liabilities, and a number of questions arose 
relating to the need to harmonise and strengthen UCITS requirements. The objective of the 
consultation paper was to gather evidence and experienced opinion in order to clarify and 
strengthen the regulation and supervision of UCITS depositaries, with a view to consolidate 
the levei of protection of UCITS investors. It aiso aimed at pIaying an important role in 
identifying and shaping the European response to vuInerabiIities emanating from the UCITS 
depositary sector. 

The issues on which the Commission invited views and evidence included: 

• 	 Depositary's duties: The consultation invited views on whether depositary safe-keeping 
and supervisory duties shouId be better harmonised, and if so, how. It sought clarification 
on the depositary safe-keeping duties for each class of assets that are eligible for being 
held within a UCITS portfolio, and invited views on whether the existing list of 
supervisory duties should also be further clarified or extended. 

• 	 Liability regime: The consultation invited views on how to improve UCITS investor 
protection if a depositary performs its duties "improperly". To that end, an attempt was 
made through this consultation to identify when the risks associated with the safe keeping 
of assets might materiali se, especially where assets are entrusted for safe-keeping through 
a network of sub-custodians. It aiso sought views on the form of liability regime which 
wouId allow investors to adequately mitigate any losses. 

• 	 Organisational requirements: The consultation invited views on the introduction of rules 
on organisation and conflicts of interest, based on existing EU rules. 

• 	 Eligibility criteria and supervision: The consultation asked whether and to what extent 
eligibility criteria and supervisory rules applicable to the UCITS depositary could be 
harmonised. 

66 	 Mìdday Express EXME09 published on 28th May 2009. 
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The consultation also covered issues not directly linked to the duties of depositarìes but whìch 
are particularly relevant for ensurìng an increased level of investor protection within the 
UCITS framework (for example on the valuation process). 

The deadline for responses to thìs consultation paper was 15th September 2009. Seventy nine 
answers have been received: 86 % from organisations, including representative bodies from 
across the banking and securities sectors, asset managers and investors' representatives, 1% 
from citizens and 13% from public authorities. It should be noted, when drawing conclusions 
from this feedback statement, that the largest proportion of opinions stated, reflects the views 
of banking and securities industries (86 %) whilst investor organisations and associations 
represent a much smaller proportion, amounting to a mere 4% ofthe total opinions. 

Responses to the consultation highlighted the following messages: 

• 	 The appropriate starting point for any possible UCITS amendments and 
clarifications is the current UCITS Directive,67 which has worked well over many 
years. The proposed Directive on Alternative Investment Fund Managers (AIFM) should 
not be used as the only basis for reviewing the UCITS Directive; 

• 	 There is a criticai need to clarity depositary duties. UCITS legislation was adopted in 
1985 and depositary rules have remained mostly unchanged since then. However, 
circumstances have changed assets eligible for inclusion in the UCITS portfolio are 
increasing in number, complexity and in addition, management of company's activities 
now extends cross border; 

• 	 Uncertainty regarding the liability regime does not necessarily arise from imprecision with 
regard to liability in the UCITS Directive, but rather from imprecision with regard to 
proper performance of duties and the fact that the Directive leaves it for national 
legislation to define the liability regime; 

• 	 Maintaining investor confidence in the UCITS label is a high priority and a UCITS 
depositary should be Iiable so as to mitigate investor's losses when it is negligent in 
perforrning its duties. 

• 	 There are special circumstances where the risk associated with the safekeeping of assets is 
not under the control of a UCITS depositary, and it is now essential to define if and how 
these risks can be acceptable for UCITS and UCITS investors. Focus should be on the 
appropriate management of these risks in a manner which is sustainable for industry and 
UCITS investors and would allow greater consistency within the EU collective investment 
regulatory framework, incJuding with the proposal on alternative investment funds and 
managers. 

67 Directive 2009/65/EC 
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• 	 Finally, if additional rules sueh as organisational requirements are to be introdueed, they 
should be aligned and be consistent with existing EU rules sue h as MiFID, where 
appropriate. 

Responses to this consultation serve as a basis for an on-going review of the existing 
European regulatory principles by the European Commissiono The goal is to elarify the 
regulation and supervision of UCITS depositaries; if a need is identified to strengthen this 
regulation, the Commission will consider the neeessary proposals to aehieve this 
strengthening. 

* * 	 * 

62 



OVERVIEW OF RESPONSES TO THE CONSULTATION 

The consultation was launched on 3rd July 2009 and closed on 15th September 2009. 

Responses were invited from ali interested parties including representatives from the banking 
and securities industries, asset managers, legaI service providers and investors. Seventy nine 
answers were received from a wide range of professional representatives, citizens and public 
authorities. 

Figure l provides a generai presentation of the spread of the responses received, from 
organisations, public authorities and citizens. 

Figure 2 provides a more detailed presentation of the status of organisational respondents, 
broken down into four categories: asse t managers, banking and securities industries, legaI 
services and investor associations. Figure 3 lists the sixty eight answers received from 
organisations according to their nationality: sixty two responses were received from EU­
domiciled organisations and six answers were received from non-EU domiciled organisations 
(US, SwÌtzerland and Norway). 

A list of ali the organisations, citizens and public authorities, who have accepted for their 
answers to the consultation to be published, is attached in annex l. 

Figure l: 

Organisations 68 86% 

Public Authorities lO 13% 

Citizens l 1% 

Total Contributions 79 100% 

Answers per type of respondent 

Public Authorities 
13% lEI Organisations 

• Public Authorìties 

OCitizens 

Organisations 
86% 
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Figure 2: 

For the purposes of this feedback statement, answers from respondents have been classified 
into four sub-groups: asset managers and their associations (including one asset management 
research centre), institutions and associations from the banking and securities industry, legaI 
service practionners and investors associations. 

BANKING AND SECURITIES INDUSTRY 41 60% I 

INVESTMENT MANAGEMENT f'0 29% 

INVESTORS REPRESENTATIVES 3 4% 

LEGAL SERVICES 4 6% 

TOTAL 
1 

68 100% 

ANSWERS FROM ORGANISATIONS BY TYPE OF INSTITUTION 

LEGAL SERVICESINVESTORS 
6%REPRESENTATIVES 

4% 

BANKINGAND 
INVESTMENT SECURITIES 

INDUSTRIESMANAGEMENT 
29% 61% 

OOBANKING AND SECURITIES INDUSTRY 

• INVESTMENT MANAGEMENT 

O INVESTORS REPRESENT A TIVES 

LEGAL SERVICES 

Figure 3: 


List the sixty eight answers received from organisations according to their nationality. 


United Kingdom 15 ·22% 

EU 1eve1 organisations and 
associations 13 20% 
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France 9 13% 

Spain 5 7% 

Luxembourg 4 6% 

Germany 3 4% 

Italy 2 3% 

. Netherland 2 3% 

Sweden 2 3% 
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ltaly 
3% 

10% 

assocìations 
19% 

Non-EU (US, Swizterland, 
Norway) 6 9% 

I 

One answer per country 
(AT,BE,CZ,DK,EE,IE,SI) 7 10% 

TOTAL 68 100% 

l B Non-EU (US, Swizterland, 
Norway)I

, D One answer 

Answers from organisations per countries 
Non-EU (US, Swizterland. 

Norway) 
9% One answer per country 

Sweden (AT,BE,CZ,DK,EE,IE,SI) 
United Kingdorn 

Illi! United Kingdorn 

• European Union 

D France 

OSpain 

• Luxembourg 

Ilil Gerrnany 

• naly 

D Nether1and 

.Sweden 
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DETAILED ANAL YSIS OF THE RESPONSES 

The feedback statement presents a broad summary of responses to each of the thirty one 
questions raised in the consultation paper. It should be noted, when drawing conclusions 
from this feedback statement, that the largest proportion of opinions stated, reflects the views 
of banking and securities industries (86 %) whilst investor organisations and associations 
represent a much smaller proportion, amounting to a mere 4% ofthe total opinions. 

The tables provide a quick overview of the balance of respondent opinions. These opinions 
have been categorized into 'yes/no' categories of answers where possible. Some respondents 
have also provided qualitative commentaries to supplement or nuance their 'yes/no' answers. 
In such cases, the explanations have been grouped under a number of sub-headings ("For one 
or more oj the jollowing reasons :") to enable a more detailed analysis of the respondents' 
views. 

Please note that some respondents have expressed more than one opinion in answer to a 
questiono Therefore the cumulative total of answers to a question may exceed 100% of 
answers received. 

QUESTION 1 

Do you agree that saje-keeping (and administration) duties oj depositaries should be 
clarified? 

Nearly 100% of the respondents, including the banking and securities industry, investors and 
public authorities considered that there is a strong need to clarify the safe-keeping and 
administration duties ofUCITS depositaries. The main reasons highlighted are as follows: 

1) 	 The harmonisation of the depositary function is a key means for restoring 
investor confidence 

The depositary is an institution in which investors can pIace their trust for keeping their 
savings safe. 

Some participants insisted that retail investors should never have to face losses as a result of 
failures in depositary safe-keeping; they should they have to worry about losses associated 
with the safekeeping of assets when they invest in UCITS. Investor should not face higher 
'custody' risk when they invest in UCITS compared with when they invest in saving accounts. 
The fact that UCITS assets are kept safe was deemed to be essential in ensuring a high levei 
of investor confidence in UCITS. 
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2) 	 There is a need to clarify and harmonise the depositary functions 

Respondents highlighted a crucial need to clarify UCITS depositary safekeeping and 
supervisory functions for the following reasons: 

- UCITS legislation was adopted in 1985 and depositary rules have remained mostly 
unchanged since then. However, there are more and increasingly complex assets which are 
now eligible for incJusion in UCITS portfolios and management of company's activities can 
now be done cross border. New UCITS eligible assets are subject to detailed investment risk 
management rules which do not necessarily aim at addressing safe-keeping constraints and 
custody risks. 

- Differences and inconsistencies in the application of UCITS depositary rules at national 
level create legaI and technical uncertainties for the industry and are detrimental to the single 
market. Therefore, participants strongly encouraged a higher degree of harmonisation of 
technical rules, for example through implementing measures. 

- There is a need for a consistent approach between the fund's depositary rules and other EU 
regulations, such as MiFID and/or banking regulation. Participants noted that it was often 
practically difficult to assess the consistency ofEU rules and grasp their interaction with each 
other. 

Some respondents also pointed out that the review of the depositary function should be 
distinguished from the causes of the financial crisis and the aftermath of the Madoff fraud. 
The UCITS depositary industry already works to high standards. Depositary institutions have 
pIayed a crucial role in the European funds industry since 1985 and have contributed to the 
UCITS regulatory mode l becoming the global benchmark for sound fund regulation and the 
comerstone of a fully integrated European fund market. Therefore, some participants 
considered that the Madoff fraud should not cause the EU legislator to overreact. 

3) 	 There is a need to appropriately address the risks relating to custody of 
financial instruments 

UCITS investors should be aware and understand that they are not only exposed to 
investment rìsks but also to other risks such as liquidity, operational, and custody risks. As 
brought to light by the recent Madoff fraud, some investment strategies do imply custody 
constraints which are dealt with according to the level of risk that is considered to be 
acceptable for the fund. To that end, some participants underlined that once identified, the 
levels of custody risk acceptable for retail or more sophisticated investors could be different, 
and handled in different ways. 

4) 	 Reviewing of the UCITS standards in line with the AIFM proposal 

A majority of participants insisted on the criticaI need for a consistent approach in dealing 
with depositaries across the EU regulatory framework - including UCITS and AIFM. There 
seems to be similarities for both UCITS and non-UCITS depositary functions as depositaries 
often faces similar technical constraints for example when they safe-keep a derivative 
contract or a security. Therefore, the technical findings of this consultation could also be 
applied to depositary arrangements in the AIFM Directive. 
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However, for some respondents the proposed AIFM Directive should not be used as the only 
basis for reviewing UCITS. The appropriate starting point for any possible UCITS 
amendments and clarifications should be the current UCITS Directive, which has worked well 
over many years. The reference to' liability standards mentioned in the AIFM proposai was 
also felt to be inappropriate because the AIFM Directive proposal is a draft, currently under 
discussion within the Council and European Parliament and hence may stili be amended. 
From a simiIar perspective, some participants expressed the view that they do not feel 
confident with the idea of extending AIFM provisions - that should primarily address 
professional funds depositaries - to UCITS. 

QUESTIONS 2 & 3 

Do you agree that these duties should be clarified for each class ofassets eligible for UCITS 
portfolios? Are there any other appropriate approaches? 

Article 22 ofthe UCITS Directive provides: "The assets ofa commonfund shall be entrusted 
to a depositary for safe-keeping". 68 

Less than lO % of respondents either did not express any opinion as to how safe-keeping 
should be clarified or disagreed with any further ciarification of safe-keeping duties by asset 
type at EU level because they considered existing national regulations and industry guidelines 
to be explicit enough. 

Over 3/4 of the other respondents, including investors' associations and representatives from 
the banking industry, agreed with the fact that the safe-keeping duties and administration 
duties of a UCITS depositary should be further c1arified and clearly distinguished for each 
class of assets eligible for UCITS portfolios. This large majority of respondents genera1Jy 
defined safe-keeping as an overall control that the depositary should have over UCITS 
assets. The depositary should be in a position to know where and how the UCITS assets are 
held at ali times. 

Most respondents recognized a need to further define what exact duties a depositary is 
supposed to perform when it safe-keeps the funds assets - depending on the legaI, 
characteristics and safe-keeping constraints which are associated with the financial assets that 

68 A similar provision for the depositary obligations for Investment Company can be found under artiele 32 of the UCITS Directive. 
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are eligible for being held in a UCITS. According to the broad type of eligible asset, most 
participants summed up safe keeping constraints as follows: 

- Custody duties: It is a registration in the UCITS depositary's books that reflects the fund's 
right of ownership of the asseto According to some securities professionals, a depositary can 
only hold registered securities on its books (e.g. keep in custody) - the two most common 
being those in bearer form and those registered with a (International) CentraI Securities 
Depositary «I)CSD). Most respondents, including securities organisations stressed that 
further reflection should determine the exact scope of the custody duties and what should be 
the nature of depositary custody duties relating to cash kept by the depositary on behalf of the 
UCITS. 

- Monitoring duties: Other assets eligible for holding in a UCITS portfolio cannot be kept in 
custody by the UCITS depositary (they "cannot be "physically" kept in custody by a 
depositary"). In such cases, the depositary should keep an inventory (through a 'mirror record' 
or a ~osition keeping' record) so as to have an exhaustive view over alt the assets of the 
fund. 9 These assets include: 

(5) 	 Other forms of securities that cannot be keep in custody by the UCITS depositary ­
the ownership of these securities is determined through registration either in the 
issuer's book, with a registrar, or sometimes in the (I)CSD's book; 

(6) 	 Other forms of financial instrument 70 such as derivatives contracts, 

(7) 	 Other forms of eligible assets such as cash placed on deposit with one of the fund's 
counterparties. 

QUESTION 4 

Do you agree fo a common horizontal and junctional approach oj the custody duties on the 
listed financial instruments, to be applied to UCITS depositaries? 

No, to much unifonnity at any 
EU leve! may create further problems. 

0% 5% 0% fi 0"';' 

No opinion. the concept of"common 
honzontal approach" is unclear. 

Il 27% 35% 33% 75% 

69 Most respondents, including UCITS depositaries, believed that it is essential in order to enable the UCITS depositary to 
perform it5 supervisory duties in an appropriate way. 

70 As defined in Section C ofannex I ofthe Mifid Dìrective 2004/39/EC. 
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A majority of participants considered that the custody duties of UCITS depositaries should be 
consistent with the MiFID Directive (2004/39/EC)71 and highlighted a crucial need to 
harmonise the interaction of EU safe-keeping regulations. At the present time an institution 
which safe-keeps financial instruments can be subject to different sets of rules - depending on 
whether the safe-keeping applies to an investment service (provisions of Directives 
2004/39/EEC 2005/34/EC and 2006173/EC) or to collective investment services (provisions 
of Directive 2009/65/EC). Similarly, most participants urged the Commission to be 
consistent when clarifying the rules applicable to safe-keeping of assets for UCITS and 
alternative funds, even if the scope of duties may vary. 

QUESTION 5 

Is there some specificity that may be applicable lo the custody junctions oj a UCITS 
depositary tha! should be taken into account? 

The following elements have been stressed: 

- UCITS depositaries are subject to specific administrative constraints (including in relation to 
corporate actions and tax duties). Therefore technical clarifications over administration duties 
would be welcome. 

- Special considerations should be taken for the safe-keeping ofthe fund's liquidity (cash held 
by the depositary on behalf of the UCITS). Some professionals consider that this liquidity 
should be held by the depositary in a regular cash account. This approach impIies that as soon 
as liquidity is transferred into collateral or deposited in another institution, it falls outside the 
scope of the depositaries custody duties. Uncertainties also remain where a depositary 
finances a fund's overdraft (e.g. when the funds' account is temporarily in cash debit). 

QUESTIONS 6, 7& 8 

Do you agree that the existing supervisory duties oj the UCITS depositary should be 
clarified? lfso, what clarification do you suggest? To what extent does the list ojsupervisory 
duties need to be extended? 

71 Mifid Directìve (2004/39/EC) Annex L Section B:"Ancillary services: (1) Safekeeping and administration of jìnancial 
instruments for the account ofclients, including custodianship and rela/ed services such as cash/collateral management. " 
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Article 25.2 and artici e 22 of the UCITS Directive state: "(. . .) In the eontext of their 
respeetive roles, the management eompany and the depositary shall aet independently and 
solely in the interest ofthe unit-holders. 1/ 

11 (. .. ) 3. A depositary shall: 

(a) ensure that the sale, issue, re-purehase, redemption and eaneellation ofunits effeeted on 
behalf of a eommon fund or by a management eompany are earried out in aeeordanee with 
the applieable national law and the fund rules; 

(b) ensure that the value ofunits is ealeulated in aeeordanee with the applieable nationallaw 
and the fund rules; 

(e) earry out the instruetions of the management eompany, unless they eonjliet with the 
applieable nationallaw or the fund rules; 

(d) ensure that in transaetions involving a eommonfund's assets any eonsideration is remitted 
to it within the usual time limits; 

(e) ensure that a eommon fund's ineome is applied in aeeordanee with the applieable national 
law and the fund rules (.. .) ".72 

A majority of participants felt that the current Iist of supervisory duties mentioned in article 
22 of the UCITS directive is satisfactory and do es not need to be extended. However, an even 
larger majority of respondents considered that this list should nonetheless be clarifled. They 
underlined a need to hannonise and reach a common understanding as to supervisory duties. 
Amongst the elements to be hannonised at EU level, respondents made the following 
comments: 

Depositary supervisory duties should not consti tute unnecessary duplication of work 
already accomplished by the asset manager. Supervisory duties should vary according to 
the complexity and risk levels attached to the fund and should only consist of 
"independent" compliance controls. 

Even if there is global consensus on the Hst of supervisory duties, there are however 
substantial differences in national transposition of these provisions. Some respondents 
reported that the supervision of a UCITS covers the veriflcation that the investment 
decisions made by the management company are in compliance with the fund regulation 

72 A similar provision for the depositary obligations for Investment Company can be found under artiele 32 ofthe UCITS Directive. 
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and the fund prospectus, whilst for others supervision merely consists in checking the 
investment limits applicable to the fund following the execution and reporting oftrades. 

Existing national differences on tbe depositary's supervisory duties relating to tbe 
calculation of net asset values should be removed; 

There is a need to clarify the role of the depositary in the subscription and redemption 
process; 

The wording used in the UCITS Directive should be more explicit. The use of expressions 
such as "sball ensure" seem not to be interpreted in the same way across Members States 
and respondents believe that the UCITS Directive should use more straightforward 
wording; 

The UCITS Directive should also be clear as to the Ex Post contro I duties that should be 
performed. 

QUESTION9 

Do you agree that the 'only one depositary' requirement should be clarified? 

Some respondents pointed out that the existing text does not expressly mention that a fund 
may only have one depositary and most participants recommended a clarification on this 
point. 

The existence of a single depositary for safe-keeping is perceived by most professionals as the 
only way to guarantee that the depositary has an exhaustive and complete overview of the 
fund's assets (e.g. one depositary for an umbrella structure or an individuai fund). This was 
believed to be a key element to ensure investor protection. 

Nonetheless, most participants, including from the securities industry or investors 
representatives, were in support of an express recognition allowing a UCITS depositary to 
delegate its safe-keeping to multiple local sub-custodians. To that end, the requirement of a 
single depositary shouId not be an obstacle for widespread use of sub-custodians, which are 
necessary when taking the gIobai character ofUCITS into consideration and the impossibility 
for depositaries to have representations in alI countries. Most participants believed that a 
clarifying legai statement in this respect would be usefui to remove any uncertainty. 
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QUESTION 10 & 11 


Do you think that the risks related to improper performance have been correctly identified? 
Do you foresee other situations where a risk lfssociated with improper performance of the 
depositary duties might materialise? 

11% 33% 

consUJerllllon., especialy in rhe case 
CIISIOdy aJlh. asseL< are delegoled lo 
enlity 

Even though a maJonty of respondents believed that the mai n risks associated with the 
depositary function have been broadly identified in the consultation paper, some respondents 
raised other risks inherent to the depositary function requiring due consideration in order to 
clarify the liability regime applicable to the UCITS depositary: 

(1) Risk associated with the safe keeping duties 

• Risk associated with the custody of the funds assets: the risks associated with assets 
held directly in custody on the depositary's books seemed to respondents to be correctly 
identified.73 In sue h cases far most respondents, introducing a segregation requirement at EU 
level would greatly contribute to se cure safe-keeping of assets. Securities could only be lost 
in cases of improper performance or negligence when performing the custody duties and in 
the ease of fraud. 

• Risk associated with the sub-custody of the funds assets: Finaneial markets and UCITS 
have now become global in nature, and the use of global or Iocal custodians is now a reality 
which often goes beyond the choice of the fund's depositary. In most eountries, seeurities 
registered with a Ioeal Centrai Seeurity Depositary must be held in eustody Ioeally by a 
custodian that is affiliated to the Ioeal Centrai Seeurity Depositary. No institutions can today 
ensure a worldwide physieai presence and depositaries must rely on a network of loeal 
eustodians in order to settle a fund's transaetions and deal with post-market processes. 
Therefore, safe-keeping ofUCITS assets requires the use of a network of sub-eustodians. 

Given these cireumstances, respondents stressed that depositaries faee unavoidabie 
operational and legai eonstraints assoeiated with loeal rules applying to the eustody of 
seeurities: 

There are, far exampIe, cases where a fund is investing in eertain jurisdictions (far 
exampie in emerging markets). Investments in emerging market can impIy that it is the 
fund's strategy to deliberateIy take on the additional risks that arise due to the poor 

73 ,
lt IS however worth mentioning that the depositary may also face risks related to operational and settlement issues. 
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local post-market infrastructure (for example, there may be no segregation 
requirements and insolvency protection rules may not exist) or high political 
uncertainties (for example, nationalisation of assets). These risks could lead to the 
loss ofthe fund's assets; 

There can also be, for example, cases where local rules do not impose any segregation 
requirements so as to protect the fund's assets from being lost; 

Sometimes, even if assets are duly segregated, insolvency rules do not allow for the 
assets to be immediate/y identified, isolated and returned to their beneficiai owner. 
There is therefore a risk, if the sub-custodian goes bankrupt, that the fund's assets will 
only be identified, isolated and returned to their owners, once insolvency proceedings 
are completed. This can take months or even years. 

These examples highlight the fact that once assets are transferred to sub-custody, there can be 
circumstances where, even if the depositary performs its due diligence properly, the assets 
cannot immediately be returned to their owners. 

• Risk associated with monitored assets: the depositary may experience difficulties in 
getting access to accurate and up-to-date information in a timely manner (for example the 
confirmation of derivative transactions), which may ultimately prevent the depositary from 
performing hs safekeeping duties and appropriately monitoring the inventory of the assets. 

(2) Risk associated with the supervisory duties 

Most professionals stressed that the liability of the depositary towards the fund's investors can 
only be established through national standards of "improper performance" - if a causaI link 
between the supervisory failure and the loss incurred by the investors can be established. 

QUESTION 12 

Do you agree that safeguards against the risk associated with improper performance of 
depositary duties, such as requiring thal UCITS assets be segregated from the depositary 's 
and sub-custodian's assets, should be introduced? 

• 	 For a large majority of respondents, introducing a segregation requirement at EU level 
would greatly contribute to secure safe-keeping of assets. Segregation requirements are 
designed to enhance investor protection and a large majority of participants not only 
agre ed but are also strongly in favour of the introduction of generaI segregation 
requirements for UCITS safe-keeping rules at EU level, with implementing measures to 
complement such requirements. 
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• 	 However, respondents felt that a segregation of assets cannot provide for a total ring-fence 
in the context of insolvency. 

• 	 Respondents also believed that additional requirements, such as preventing depositaries 
and sub-custodians from re-using assets they keep safe could also be introduced to further 
secure the funds asset holdings at sub-custody leve!. 

QUESTIONS 13 & 14 

Do you agree there should be a generai clarification ofthe liability regime applicable to the 
UCITS depositary in cases of improper performance of custody duties? What adjustments to 
the liability regime associated with custody duties of the UCITS depositary wouid be 
appropriate and under what conditions? 

a more 
liability is a desirable outcome... 

a priority IO mainlain (relail) 
, confidence in fue ucrrs label, in 
stances, including in 

IClrCllIl1 Stlll1ces where a 'custody' risk may 

40% 

35% 

• 	 As a preliminary remark, it should be noted that the reference to liability standards 
mentioned in the proposal for the AIFM Directive was felt to be inappropriate because the 
proposai for the AIFM Directive is a draft, designed to address the specific Ìssues faced by 
non-UCITS funds. They insisted on the fact that the appropriate starting point for any 
possible UCITS amendments and clarifications should be the current UCITS Directive, 
which has worked weIl over many years. According to Article 24 of the UCITS Directive: 
ilA depositary shall, in accordance with the national law of the UCITS home Member 
State, be liable lo the management company and the unit-holders for any loss suffered by 
them as a result of its unjustifiable failure to perform its obligations or its improper 
performance ofthem. (. . .) Liability lo unit-holders may be invoked directly or indirectly 
through the management company, depending on the legai nature of the relationship 
between the depositary, the management company and the unit-holders." For many 
respondents, the existing high levei wording of the UCITS Directive should not be 
modified. Uncertainty regarding the liability regime arises mainly from the Directive's 
imprecision with regard to proper performance of depositary duties, rather than 
imprecision on liabiIity. 

• 	 The reference to "performance" in the definition of Iiability should be clarified. For a 
majority of respondents, it was deemed necessary to keep a liability regime based on 
"negligence" or "improper performance" of well-defined safe-keeping and supervisory 
duties. The duties of the depositary need first to be c1arified if an effective liability regime 
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is to be developed and the liability regime should be based on evidence of failure to 
perform. 

• 	 Most representatives of the securities and banking industry also considered it important to 
maintain the existing wording relating to 'unjustifiable failu re' as there are always 
existing risks which may materialise under unforeseeable circumstances ~ for example 
where assets are lost or become unavailable ~ even if due diligence has been correctly 
performed. Many of them wamed that strengthening liability regime of the UCITS 
depositary in such circumstances could have substantial negative impact on the industry: 

There are no other investment products which fully protect investors from risks of 
criminal fraud or delays in the release of securities as a result of insolvency 
procedures, (although there may be some Iimited protection via capped deposit 
guarantee schemes or other insurance schemes); 

Imposing a stricter liability standard on depositaries is very likely to result in higher 
costs being bome by final investors; however this would not remove the 'custody' risks 
that may be inherent within some UCITS investment strategies - where a fund is 
invested in an emerging market, for example; 

An immediate mitigation of the investor's losses would put UCITS depositaries in the 
position of delivering a function that is similar to that of being "insurers," and would 
also create some exposure to market risks related to the value of assets that may be 
retumed to the depositary, but at a later stage; 

Immediate mitigation would also require that industry allocate substantial capitai 
against potenti al losses, to an extent that would not be sustainable; 

A depositary may not meet its Iiability to repay lost assets to investors and default. 
Introducing a strie t liability regime, may increase the risk of depositary default and 
may introduce additional systemic risk to the banking system. 

As a result, a majority of participants considered 'unconditional' Iiability not to be 
appropriate; any regulatory changes introduced to the depositary framework should be 
proportionate to the benefits derived. 

• 	 Nonetheless, maintaining retail investor's confidence in the UCITS label is a priority. 

Any regulatory attempt to review the existing provisions must be done in a sustainable 
manner - both for industry and investors. To reconcile the priorities of asset management 
professionals and investors, some participants encouraged the Commission to focus on 
appropriate management of ali identified risks (in partieular the risks associated with local 
sub-custody of a fund's assets) rather than proceeding with a reallocation which would be an 
artificial attempt to remove the risk. A global management risk process could include an in­
depth analysis of local custody risk and insolvency rules, to determine under what 
circumstances assets could be lost or would no longer be immediately available to funds and 
how likely these circumstances would be to materialise. 

Once sue h risks are identified, some respondents also considered that it would be essential to' 
de fine what level of risk should be considered as acceptable for UCITS investors. In that 
respect, for some participants a distinction needs to be made between the level of protection 
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offered to UCITS investors and that for other non-harmonisedcollective investment vehicles, 
such as alternative investments funds, which generally target sophisticated investors that have 
chosen to invest in un-harmonised products. 

Some respondents also carne forward with alternative propositions to reconcile a high level of 
UCITS investor protection with asset management and securities industry constraints: 

Unconditional liability but with a well defined scope - for example, where 
assets remain in custody and sub-custody with companies affiliated with the 
UCITS depositary; 

Introducing due diligence measures for insurance or indemnification 
arrangements in sub-custody contracts to ensure that the fund would be 
adequately protected against the risk of loss;74 

An assessment of investment strategies and eligible assets to identify at what 
point the custody risk would become unacceptable for UCITS investors; 

Introducing side pockets to isolate assets that are temporarily unavailable to 
the fund (but which would ultimately be returned to the fund, for example once 
insolvency proceedings are complete), should the custody risk materialise. 

Finally, some participants considered that an inversion ofthe burden ofproofwould enhance 
investor protection because it would oblige depositaries to be more transparent on their use of 
sub-custodian networks. Without such an inversion, management companies and investors 
lack the necessary expertise to investigate the network of providers appointed by theÌr 
depositary. However, others disagreed with placing the burden of proof on the depositary in 
that it may add unnecessary legai uncertainties for the depositary business. The appropriate 
principles relating to the burden of proof will depend on the nature of the depositary's 
obligations and so such burdens should not be imposed without an underlying c1arification of 
the nature ofthe duties to be performed. In the absence of such preliminary work, the reversal 
of burden of the proof is perceived to be "unconditional performance" in disguise. 

QUESTIONS 15 to 17 

Do you agree that the conditions under which the UCITS depositary shall be able to delegate 
its duties to a third party should be clarified? Under which conditions should the depositary 
be allowed to delegate the performance of its duties to a third party? Do you agree that the 
depositary should be subject to additional ongoing due diligence requirements when 
delegating the performance ofits duties to a third party? 

74 Please refer to Rules 17f-5 ofthe US ìnvestment company Acl. 
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Article 22 of the UCITS directive provides: ilA depositary's liability as rejerred to in Article 
24 shall not be affected by the jact that it has entrusted to a third party all or some oj the 
assets in its saje-keeping".75 Most participants were indeed of the opinion that the delegation 
of depositary duties should not affect the depositary's liability. 

However, there is also a crucial need to clarify and strengthen the conditions under which a 
UCITS depositary may delegate its custody functions and to harmonise on-going due 
diligence. For instance some respondents insisted on the need to introduce segregation 
requirements - at the level of the sub-custodian. In addition the need to prevent the right of re­
use of the transferred assets was raised. 

The initial and ongoing (or 'periodic') due diligence should, In so far as possible, be 
consistent with existing EU and US76 requirements. 

The conditions described in the Commission Consultation paper were believed to be 
acceptable, though some other criteria were also mentioned: 

• 	 Criteria relating to the scope of activity to delegate: With regard to delegation, the 
UCITS Directive should expressly provide that only safe-keeping duties can be 
delegated. Additional criteri a that define under what circumstances delegation is 
allowed77 should be incorporated into the Directive. Some respondents thought that 
delegation should be subject to risk analysis, in line with the rules applicable to 
segregation and insolvency. Any sub-custody risk should be measured accordingly 
and included as an additional element to the risk profi le of the funds, in the Directive. 

75 A similar provision for the depositary obligations for lnvestrnent Company can be found under artiele 32 of the UCITS Directive. 

76 Please refer to Rules 17f-5 ofthe US investment company Acl. 

77 ). J. De Larosière report, 25 th February 2009:"The Madoff case has illustra/ed /he impor/ance of beller con/rolltng /he quality of 
processes andfunclions in Ihe case offundsJunds offunds and delegalions ofresponstbilitìes. Several measures seem appropria/e: 

- delegatton of investment management func/ions should only take piace after proper due diligence and continuous monì/oring by 
the "delegalor"; - an independent depository should be appoin/ed, preferably a /hird party; - The deposi/ory ins/ilu/ion, as 
cuslodians, should remain responsible for safe-keeping dulìes of ali Ihe funds asse/s al ali lime s, in order IO be able lo perform 
effectively its compliance-control func/lons. Delegalion of deposilory func/lons lo a Ihird party should Iherefore be forbidden. 
Neverlheless, /he deposllary inslilution may have lo use sub-cuslodians IO safe-keep foreign asse/s. Sub-cus/odians musi be 
completely independenl of /he fund or Ihe manager. The deposìtary musi continue lo perform effec/ive duties as is presenlly 
requesled. The quality of Ihis dulies should be /he objecl of supervision; - Delega/ion praclices lo institutions oulside of Ihe EU 
should noI be used lo perver/ EU legislalion (UCITS provides sirici "Chinese walls" between assel management funclions and 
deposìlary-safe-keepingfunc/iOns. This segregalion should be respecled wha/ever Ihe delegation mode l is used. " 
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• 	 Criteria relating to the type of entity to appoint as a UCITS' sub custodian: this 
list should define the type of eligible institutions and take into account criteria such as 
reputation, organisation, expertise, flnancial resources and supervisory requirements.

78 

QUESTIONS 18 & 19 

Do you share the Commission services approach to reviewing the ICSD, to allow UCITS to 
benefitfrom a compensation scheme where the depositary defaults? 

Do you agree that UCITS holders should also benefit from compensation if their custodian 
defaults and these assets are Lost? 

ISCD revlew consullalion 

Nearly one third of respondents considered that these are not issues to be addressed within a 
UCITS depositary review and believe that these issues should be best dealt with within the 
Directive 97/9/EC (ICSD) review processo The other two thirds of those who expressed 
opinions argued that the extension of the ICSD would be neither necessary nor relevant, for a 
variety of reasons: 

• 	 The purpose of ICSD is to mitigate investor loss once a firm has go ne bankrupt. A 
review of the ICSD to allow UCITS to benefit from a compensation scheme where a 
depositary defaults was perceived as inappropriate for addressing issues relating to a 
firm's liability. 

18 Special criteri a should also be intToduced when securities are registered with an (I) CentraI Securities Depositary. 
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• 	 The purpose of the ICSO is to cover the risk associated with investment services. 
Those risks are of a different nature to the risk associated with collective investment 
services. 

• 	 The ICSO's objectives are to offer protection to retaiI investors. Even though they 
invest on behalf ofretail investors, UCITS are themse)ves professional investors when 
they trade on the market. 

• 	 The level of UCITS losses to be mitigated through the ICSO would be very marginai 
where a segregation principle has been introduced. Furthermore, the level of 
compensation offered through the ICSO (a few thousand euros) would be 
disproportionate to the average value of a UCITS portfolio (122 million euros in 
average79

). Furthermore, the cost of organising such compensation for UCITS funds 
would exceed the level of profit investors could derive. 

QUESTIONS 20 to 23 

Do you agree that the generai organisation requirements that are applicable to a UCITS 
depositary should be clarified? lf so, to what extent? Do you agree that requirements on 
conflicts ojinterest applicable to UCITS depositaries should be clarified? ifso, to what extent 
? 

Some participants considered that existing organisational requirements at national level or in 
industry guidelines are clear enough. However, if organisational requirements were to be 
harmonised, they should be aligned and consistent with existing MiFIO organisational 
requirements, where appropriate. With regard to conflicts of interest, a majority of 
participants considered that these rules should be clarified where the asset manager and the 
depositary belong to the same group. Moreover, respondents believed that transparency for 
final investors should be enhanced. 

QUESTIONS 24 to 26 

Do you agree that there is a need jor clarifying the type oj institutions that should be eligible 
to act as UCITS depositaries? 

79 Source : Efama Fact book 2008 
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Do you agree that only institutions subject to the CRD should be eligible to act as UCITS 
depositaries? 1f not, which types of institutions should be eligible to act as UCITS 
depositaries, and why? 

Article 23 ofthe UCITS Directive provides: y . .) A depositary shall be an institution which is 
subject to prudential regulation and on-going supervision. ]t shall also furnish sufficient 
financial and professional guarantees to be able effectively to pursue its business as 
depositary and meet the commitments inherent in that function. (. ... ) Member States shall 
determine which of the categories of institutions referred to in paragraph 2 shall be eligible 
to be depositaries. (. ..) /I 

A majority of participants considered that the status of the UCITS depositary should be 
clarified and harmonised. 

Institutions subject to the Capitai Requirements Directive 2006/48/EC (which includes credit 
institutions and investment firms) are generally considered as being the most suitable entities 
to fulfil UCITS depositary requirements, in light of their sound organisation and expertise in 
investment services and safe-keeping. These Ìnstitutions are also subject to strong EU 
mechanisms that protect clients' interests in case of default. Some participants even insisted 
that the existing annex of the CRD should be clarified with regard to the necessary capitaI 
requirements associated with depositary activities (which include safe-keeping but also 
supervisory duties). A minority also expressed the view that harmonisation of the eligibility 
criteria of the UCITS depositary should only be undertaken so long as credit institution are 
made eligible, as is already the case in some Member States. However, many participants 
also expressed diverging views on the latter. Introducing restrictions based on CRD eligibility 
criteri a could significantly reduce the number of depositari es and thus reduce managers' and 
investors' choices, leading to an unnecessary market concentration. They believed that the 
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appropriate approach would be to define criteri a based on the operational risk and liability 
constraints associated with depositary activities. 

QUESTION27 

Do you agree that additional auditing requirements should be imposed, such as an annual 
certification ofthe depositary's accounts by independent auditors? 

The respondents indicated that most EU depositaries are already subject to annua l audit (such 
as SAS 70) according to banking or investment services regulations. Introducing additional 
requirements was perceived as an unnecessary and costly measure. 

However, it is important to stress that for most participants the certification not only of the 
depositary's own assets but also of the assets heId on behalf of its clients, would ascertain the 
actuai existence of assets. This was perceived to be a key element in the prevention of fraud. 
This certification could be required at the sub-custodian leve! and referred to in the 
accounting documents of the funds. Some respondents also mentioned that additional 
eligibility criteri a could be introduced - for example systematic replacement of auditors at 
regular intervals. 

QUESTION28 

Do you agre e that UCITS depositaries should be subject to a specific 'depositary' approvai by 
national regulators? 

According to the CESR mapping, there is currently an uneven approach to supervision of 
UCITS depositaries across Europe. This includes situations where in some Member States, a 
specific authorisation is already granted by competent authorities to credit institutions or other 
eligible institutions to act as UCITS depositaries. 

For a majority of participants, specific approvaI should be granted by the national competent 
authorities to UCITS depositaries, in addition to the licence for providing custody duties. 

QUESTIONS 29 
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Do you believe that there is need to promote jurther harmonisation oj the supervision and 
cooperation by European regulators oj depositary activities? What are your views on the 
ereation ojan EUpassport jor UCITS depositaries? 

However a Deposl1ary Passporl 
onlybefeasible if Ihe aCIlVlliesofUC1TS 
depositaries were further harmonised 

A large majority of respondents viewed the harmonisation of the supervision of depositaries 
by national authorities and the harmonisation of the national supervisor's administrative 
powers, as necessary. Full harmonisation of the rules applicable in the supervision of the 
UCITS depositari es is indeed crucial to the positive development of the European single 
market. 

A majority of respondents, including the banking and securities industry and investors 
considered that harmonisation of the status, role and liability regime of UCITS depositaries 
should be an unconditional pre-requisite for a UCITS depositary passport. 

QUESTIONS 30 & 31 

As jar as the UCITS portfolio and UCITS units or shares are eoneerned, do you agree that 
their value should be assessed by an independent valuator? If so, what should be the 
applieable conditions jor an entity to be eligible to aet as an UCITS Valuator? 

Some respondents stressed that, for off shore hedge funds, most industry guidelines already 
require that an independent administrator has to be appointed to valuate the funds' units. 
However, the ultimate decision on value of assets remains with the asset manager. 

As far as UCITS are concemed, some respondents took the view that independent valuators 
should be appointed in cases where this would provide additional comfort to investors. 
Should the valuation falI under the responsibility of an independent valuator, such an entity 
should be appropriateJy regulated (with proper capitai and supervisory requirements). It was 
reiterated that ultimate decisions on value should stilI remain with the asset manager. 
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On the other hand, a third of respondents expressed a strong disagreement with such a 
requirement, feeling that independent UCITS valuation would not necessarily improve 
investor protection. Issues relating to the valuation process would remain the same 
irrespective of whether the manager or another legally independent entity performed the 
valuation. Hard to value assets would remain difficult to value. The valuator's independence 
would not necessarily ensure his competence and so would not guarantee more accurate 
pricing. 

Moreover, stakeholders mentioned that an integrai part of the manager's role is to be expert in 
asset pricing and so delegation of such a task to a third party would be inconsistent and 
duplicate his core business. Therefore, most respondents felt the existing model to be 
appropriate and so no further modification would be required. 

*** 
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Annex 1. 

_ List of the public authorities that have participated in the consultation. Most Ministries of 
Finance have made a single contribution to the consultation also on behalf of their market 
regulator and their prudenti al supervisor. 

CentraI Bank Czech Republic 

Finance Ministry 
! 

Czech Republic 

CESREuropean Unìon 

Finance Ministry IFinland 
I 

Finance Ministry Ii France 

Finance Ministry Germany 
I 

Financial regulator 
i

Ireland 
I 

Financial regulator Luxembourg 
II 

Financial regulator iNetherIands 
I 

Finance Ministry IUnited Kingdom 

- List ofthe citizens which have participated in the consultation. 

I Jorom, TURQUEY ICo",ultan' 

- List of the organisations which have participated in the consultation. 

ABBL-ALFI-Luxembourg Bankers association 

I 
ABI-Italian Banking Association 

ì 

ADEPO I 

I 

Advisory panel of the CNMV 

Af2i. 

AFG - Association Française de Gestion 

AFTI & AMAFI-Association Française des Professionnels des Titres 

AlMA - Alternative Investment Management Association 
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AMCHAM EU - Ameriean Chamber of Commeree to the European Union 

Assoeiation ofForeign Banks in Germany 

Assoeiation of Global Custodian 
J 

Assoeiation oflnvestment Companies ! 

ASSOGESTIONI- Associazione del risparmio gestito 

AXA Investment Manager i 

BANCO SANT ANDER 

BGIL-Barelays Global Investors 

BLACKROCK i 

!BNP Paribas Seeurities Serviees 

BNY Mellon 

BVCA Regulatory Committee 
i 

i 

! 

BVI- Bundesverband Investment und Asset Management e.V. 

CACEIS 

CESKA SPORlTELN A, a.s 

CITCO Bank Nederland N.V. 

Citigroup Intemational PIe (Luxembourg Braneh) 

City of London Law Soeiety Regulatory Committee (The) 

CLEARSTREAM Intemational 

Danish Shareholders Associations i 

DA T A - Depositary and Trustee Association 

Deutsehe Bank AG, London 

DUF AS -Dutch Fund & Asset Management Association 

EACB-European Association of Co-operative Banks 

EAPB-European Association ofPublie Banks (EAPB) 

EBF- European Banking federation 

ECSDA 

EDHEC 

I 

I 

J 

I 


I 


! 

, 
! 

I 


I 


I 

I 

J 
I 
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EFAMA 

EFRP - European Federation for Retirement Provision 

ESBG - European Savings Banks Group aisbl 

ESSF-SIFMA Securities Industry and Financial Markets Association 

ETDF - European Trustee & Depositary Forum 

EUROCLEAR S.A 

EUROSHAREHOLDERS 

EVCA • European Private Equity & Equity Capitai Venture 

FBF - Fédération Bancaire Française 

FIDELITY INTERNA TIONAL 

FINUSE 

IFIA - Irish Funds Industry Association 

IMA - Investment Manager Association 

INTESASANPAOLO S.p.A. 

INVERSEGUROS 

ISSA· International Securities Services Association 

JP MORGAN Trust and Fiduciary Services 

Law Society ofEngland and Wales (The) 


Legai & Generai Investment Management Limited 


Matheson Ormsby Prentice 

INFU - Nordiska Finansanstalldas Union 
i 

RBC - Dexia Investor Services I 
i 

SKAGEN Funds Intemational 

SOCIETE GENERALE I 

STATE STREET CORPORA TION 

SWEDBANK AS 

Swedish Bankers Association 
i 

UBSAG 
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WKO - Austrian federai Economie Chamber 

ZBS - Bank Association ofSlovenia 

ZKA - ZENTRALER KREDITAUSSCHUSS 

One organìsatìon has submìtted a contributìon on a confidential basis 

CONSULTATION ON LEGISLATIVE CHANGES TO THE UCITS DEPOSITARY FUNCTION AND TO 
THE UCITS MANAGERS' REMUNERATION (2010) 

The European Commission launched a public consultation to review the current framework 
applicable to the UCITS depositaries and to introduce provisions on remuneration for UCITS 
managers. The objective of the consultation was to gather evidence-based views, particularly 
on any foreseen costs and benefits relating to the main changes that the Commission's 
services may envisage. It is important to highlight that the responses to the consultation (in 
total 57) revealed a very broad support on the Commission's initiatives described in the 
consultation document. These initiatives are perceived as a significant and positive step 
forward in order to improve investor protection, notably through a more harmonised EU 
regulatory framework to enhance fair competition between alI UCITS fund providers. 

The responses to the consultation highlighted in particular the following conclusions: 

With respect to UCITS depositary functions, the clarification of the UCITS depositary 
duties and liability regimes was perceived as a key policy priority, given that UCITS 
depositaries are responsible for investors' safety. More specifically: 

• 	 Alignment with the AIFM Directive: the so-cali ed 'UCITS V' review initiative should 
be conducted in accordance with the respective requirements under the AIFM 
Directive, to enhance consistency in the regulatory framework applicable to the 
depositary function. Stakeholders encouraged the use of similar and consistent 
terminology between the AIFM and the UCITS provisions. However a pure alignment 
of the AIFM Directive is not considered appropriate, in particular as UCITS investors 
addressed through fund 'passporting' are mostly retail investors. In this context, the 
depositary's role to ensure that investors' interests are protected is crucial; 

89 



• 	 Liability regime: the two most controversial aspects relate to (i) the reference to 'force 
majeure', to allow a liability discharge ofthe UCITS depositary, and (ii) the obligation 
to return 'Iost' assets "with no delay" (where according to the AIFM Directive 
standards, AIF depositari es must return 'Iost' assets 'without any undue delay'). In this 
context, nevertheless, a majority of stakeholders have highlighted the fact that the key 
outstanding question is rather to know when an asset can be considered "Iost"; 

• 	 UCITS holders' rights: The UCITS unit holders' and shareholders' rights should be 
clarified and aligned, r~gardless of the legai form of the UCITS fund. Some 
stakeholders even suggest that the Commission introduce UCITS c1ass actions to 
ensure that the retail investors can benefit from ali existing legai tools to ensure that 
their interests are duly protected; 

• 	 Supervision: This has been highlighted as an essenti al 'single market' issue in the 
responses to the consuItation. The majority of stakeholders believe that the 
competencies of supervisors should be further harmonised and that competent national 
authorities should be allowed to enforce EU rules in an effective and harmonised 
manner. 

On managers' remuneration policy, the majority of the contributions stress that rules on 
remuneration policies should be consistent with rules laid down in the AIFMD albeit adjusted 
to the UCITS mode!. For instance, some stakeholders have highlighted that requirements 
relating to the fact that a substantial portion of variable remuneration should consist of units 
or shares ofthe fund or a company concerned is not suitable in a UCITS environment. 
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10.3. ANNEX 3: Shares ofHouseholds that invest in UCITS Funds 

Member 
State 

Share of 
households 

Source (2005-2008 data) 

httQ://www.destatis.de/jets.Qeed/l2ortal/cms/Sites/destatis/lnternetIDE/C 

• Germany 16% 
ontentiPublikationen/Fachveroeffentlichungen/WirtschaftsrechnungenZ 
eitbudgetiEinkommen Verbrauch/EVS GeldimmobilienvermoegenSch 
ulden2152602089004,l2rol2ertx==file.Qdf 

I 

Italy 11% 
• httQ://www.bancaditalia.itlstatistiche/indcamQ/bilfaitiboll statlsuQQI 08 

lO corr.Qdf 

Austria 11% httl2://www.hfcs.atlde/img/gewi 2006 2 05 tcm14-43181.Qdf 

I France 10% htm://www.insee.frlfr/ffc/docs ffc/iQ985.Qdf 

Spain 7% • httQ://\\'v.'W.bde.es/webbde/es/estadis/eff/eftL008 be 121 O..Qdf 
I 

I United 
Kingdom 

6% 
htt.Q://www.ons.gov . uk/ ons/rel/was/wealth-in-great-britain/main -resu Its­
from-the-wealth-and-assets-survex-2006-2008/index.html 

I 
Average 10% 

I 
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10.4. ANNEX 4: UCITS Net Assets by Country ofDomiciliation 

UCITS Net Assets 

1,4% 

4,2% 

Denmark 62373 1,2% 

Finland 46969 0,9% 

rance 1080382 20,6% 

Germany 

Greece 

Hungary 

Ireland 754903 14,4% 

149371 2,8% 

Uechtenstein 

C Auslria 

• Belgium 

CBulgaria 

[J Czech Republic 

.Oenmari< 

IJFiniand 

• France 

O Germany 

• Greece 

lO Hungary 

Olraland 

Ollaly 

• Liechtensleìn 

• LuxembOurg 

• Nalherlands 
• Norway 

OPoland 

OPortugal 

O Romani. 

![J Slovakia 
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Luxembourg 

Netherlands 

Norway 

Poland 

1704978 

58591 

59614 

15197 

Romania 1 871 0,0% 

Slovakia 3011 0,1% 

Siovenia 0,0% 

Spain 792 2,9% 

Sweden 

United Kìngdom 
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10.5. ANNEX 5: Summary of tbe 2010 CESR mapping exercise 

Summary of tbe CESR mapping exercise or tbe duties and Iiabilities or UCITS depositaries as publisbed in January 2010 and 
complemented by tbe Commission Communication on depositaries in tbe Member States ofMarcb 2004 

(Mappingfor lO EU counties representing 92% ofthe UCITS Markets) 

REGULATION UPON 
UCITS 

WHAT LIABILITY REGIME IN CASE 
DELEGATIONOF LOSS OF ASSETS 

MARKET 

SHARES 


Restrictions Existing· dueWhat liability for ICìvil or on task to· diligencesafekeeping Administrative ruling be delegated 

No specific rules - Must 
, all task can 

1.6%AUSTRIA No prohibitionCivil ruling 
respect fund's rules and 

be delegated shareholders interests. 

Dornestic branch of a Outside FMA's 
EEA credit institutions jurisdiction 

Contractual duty of care 
CRO firrns* 

BELGUM 1.6% Credit institutions As applicable to I Yes Civil court ruling; I Safekceping 
and due diligcnce on the 
choice of delegate and 
Adequate rnonitoring of 
the dclcgatcd function. Belgiurn CentraI bank CBFA rnay only takc 

adrninistrative rneasures to 
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o~o 

remedy organisational, 
rules of conduct 
deficiendes. Extension of Mifid rules 

on safekeeping to 
depositary function when 
depositary ìs a credit 
instìtution. 

Investment firrns 

Administrative framework Safekeeping 
retum safè kept assets 

Generai dvii lawOblìgation of result toCredit institutions 3.8 M€* No23.7%FRANCE 
applicable upon 

by tbe AMF rulebook ; 
onlyprincipal, complemented 

delegatìon (contraet and 
due diligenee 
requirements)Investment firrns 

Competence of AMF, to 
be challenge to the Court, 
i f necessary . Insurance companies 
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IN CASE OF LOSS OF REGULATlON UPON DELEGA nON 

Restrictions on·
for I Civìl or Administrative task to be I Existing due diligence 

ruling dclegated 

Administrative framework 
failure to met accepted 

GERMANY 
applicable upon 

standard of due care) to delegation. 
comply with a duty 
arlsmg under the IOutside Bafin's 
obligation (e.g. to retum jurisdiction 
the assets held in Specific conditions 
custody), possible may applicablc: 
claim for compensation. 

. Typc ofcligibie the sub­
custodian 

. Ioca! regulation shall not 
the right of request 

delivery ofthe depositary, 

on the type of the 
equities to be kept in sub 
custody : must be fungible 
and eligibie to the scheme. 

Administrative framework 
... sub ject to prudential 

This requires a I Tribunal ruling UCITS principlesIRELAND 11.3% 
applicable upon 

regulation and on-going 
depositary to retum the 

delegation. 
request ( ... ). Depositary 

SupervisioIl. ( ... )" 

assets to the UCITS on 

is liablc as a result of its 
unjustifiable failure to 
perforrn it5 obligations, No eligibility criteria upon 
or its improper 

Ves 

REGIME 

lf failure (negligence or I Civil court ruling; 
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LlABILlTY REGIME IN CASE OF LOSS OF 
ASSETS 

What liability for I Civil or Administrative 
safekeeping ruling 

performance ofthem. 

REGULATlON UrON DELEGATION 

Restrictions on 
task to be·1 Existing due diligence 
delegated 

sub custodian; 

Company incorporated 
in IR whoUy owned by 
a credit institution in an 
EU or non EU oountry, 
upon oondition 
(equivalence of 
protection ) 

ITALY I3.7% I Cred;ti",H,,",", I 1OOM€ 

+ Other requircments 
( organisational 
structure, capitai 
requirement adequate ... 
experience) 

If fa;I,re, ti>< dop";"", 
is Iiable unless it can 
~~b~oo~~ 
have avoided the loss. 

C;,;J oompcte,,, le, 

Supervisory authority may 
impose administrative 
sanction and other 
remedial measures for 
brcach of adrninistrntive 
regulation 

.Specific Due diligence 
requirements upon sub 
custody of assets (for 
example, segregation) 

Adm;,;,.a"" f~,wo'" 
applicable upon 
~~~ 

Specific conditions 
applicable: 

.Upon the sub custodian 

(credit institution or 
authorised custodian) 

Operational 
requirement (consent of 
asset manager, 
segregation) 

no minimum oontent of 
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LIABILITY 
ASSETS 

REGIME IN CASE OF LOSS OF REGULAnON UPON DELEGA nON 

What liability 
safekeeping 

for I Civil 
ruling 

or Administrative 
Restrictions on 
task to be 
delegated 

Existing duc diligence 

the sub custody contract 

LUXEMBOURG 30.1% Credit institutions 

Jmplying at MS level 
requirements and 
supervision of the 
depositary function 
(adequate 
organisational 
structure, capitai 
requirement adequate 
experience ) 

8.7 M€* Ves (as 
a 
Bank) 

competenceIn case of ICivil 
wrongfullimproper exclusively 
performance and failure 
to perform. 

On the burden of the 
proof: Anyone suffering 
damages must prove the 
depositary negligence 

CSSF may impose 
administrative sanction 
(fine! withdrawal of 
approvai) for breach of 
administrative regulation. 

Administrative framework 
applicable upon 
delegation and CSSF 
supervisory practices 

Specific 
applicable: 

conditions 

check-Hst on the sub 
custodian entity and task 
delegated 

Operational requirement 
(segregation) 

SPAIN 3.5% Credit institutions Ves Ves lf the UCITS depositary I Administrative legislation 
breaches of their duties, 
according to best 
standards. 

Administrative framework 
applicable upon 
delegation . 

lnvestment firm Competence of CNMV, to 
be challenge to the Court, 
if necessary . Specific 

applicable: 
conditions 

+ Other requirements 
( organisational 
structure, 
requirement 

capitai 
adequatc, 

Upon the sub custodian 

Operational 
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LlABILlTY REGIME IN CASE OF LOSS OF REGULAnON UPON DELEGA nON
ASSETS 

~--~.-------,------I 
Restrictions on

What liabìlity for I Civil or Administrative task to be Existing due diligence 
safekeeping ruling delegated 

requirement (segregation, 
and in specific case of 
Omnibus account) 

. Due diligence over the 
delegated duties. 

No rules as to tbe 
content of the contract. 

SWEDEN 2.3% Credit institutions Ves Obligation of result law 

UK 10.0% UCITS principles 
... subject to prudential 
regulation and on-going 

Supervision. ( ... )" 

+ Other requirements 
(adequate resources 
sutability, ...) 

Threshold 
condition 
approvai 
(4Mf*) 

upon 
Ves Liability for improper 

performance or in case 
of unjustifiable failure to 
perform. 

Supervisor may issue 
administrative sanction 
that do not affect civil 
liability 

Depending on the nature 
and extent of any breach 
by the depositary, the FSA 
may be able to exercise 
the own-initiative powers 
confcrred on it by primary 
legislation. 

Ali decisions by the FSA 
to exercise its disciplinary 
powers are subject to an 
independent appeals 
processo 

No restriction 
- any function 
can be 
delegated 

Administrative framework 
applicable upon 
delegation 

Subject to specific 
conditions and due 
diligence requirements 
(depending on the type of 
function which is to be 
delegated) . 
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10.6. ANNEX 6: The Cornrnission's broad Frarnework on rernuneration 

Post-2008, the case for regulating remuneration policies across the financial services industry 
is founded on well-documented evidence that skewed remuneration practices within credit 
institutions, investment and insurance companies, as well as in other large corporate entities, 
played a significant role in the build-up of leverage, and ultimately of financial risk, across 
financial markets world-wide80 • The pro-cyclical effect ofthese misguided incentive schemes 
in the financial services industry was further recognised by the 020 Oroup at its Aprii 2009 
Summit in London, where leaders engaged to endorse and implement the Financial Stability 
Forum 's (FSF) tough new principles on pay and compensation and to sUfPort sustainable 
compensation schemes and the corporale sodal responsibility of al firms8 

• On the basis of 
this mandate, the Financial Stability Board (FSB) issued its Principles for Sound 
Compensation Practices in September 2009 to be applied globalll

2
• 

The above FSB principles were translated into the EU regulatory context in Aprii 2009 with 
the Commission Recommendation on remuneration policies in the financial services sector

83 
• 

The mai n objective of the Recommendation is to ensure that remuneration policies of 
financial institutions do not encourage excessive risk taking and are in line with the long-term 
interests of financial institutions, their objectives, values, business strategy and risk tolerance. 
This will in turn lead to reduced levels of systemic risk and greater transparency within the 
financial services. 

The Recommendation includes new principles on the structure of remuneration, on processes 
for designing and operating the remuneration policy, on the disclosure of remuneration policy 
to stakeholders and on the supervisory review of such policies. The Recommendation takes 
the view that these new principles on sound remuneration policies must apply to alI sectors in 
the financial services industry, regardless of the size of the financial institution. This breadth 
of application avoids any possible loopholes and prevents a distortion of competition between 
different sectors and financial institutions. However, some of the generaI principles on sound 
remuneration practices may be of more relevance to certain categories of financial institutions 
than others. For this reason, a proportionality test was introduced in the Recommendation to 

80 In the words of the de Larosière Report of February 2009, remuneration and incentive schemes within 
financial institutions contributed lo excessive risk-Iaking by rewarding short-term expansion oj the volume oj 
(risky) trades rather than the long-term profitability oj investments. See the Report of the High-Level Oroup on 
Financial Supervision in the EU chaired by Jacques de Larosière. A vailable at: 
http://ec.europa.eu/internal marketlfinances/docs/de larosiere report en.pdf. 

81 See the final communiqué of the 020 London Summit in ApriI 2009. Available at: 
http://www.londonsummit.gov.uk/resources/en/PDF/final-communique 

82 Available at: http://www.financialstabilityboard.org/publications/r 090925c.pdf 

83 See the Commission's Recommendation on remuneration policies in the financial services sector of 30 Aprì! 
2009. Available at: http://ec.europa.eu/internal market/company/docs/directors­
remun/financialsector 290409 en.pdf 
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ensure that Member States, when implementing the generaI principles, should take into 
account the nature, the size, as well as the specific scope of activities of the financial 
undertakings concerned. Furthermore, the application of these principles would be Iimited to 
those categories of staff whose professional activities have an impact on the risk profi le of the 
financial institution. 

The conclusion of the Recommendation also stated that it shall be followed by a legislative 
proposal in the banking and investment firms' sector and further extension into the other 
financial services sectors should also be considered. 

An ensuing report by the Commission in lune 2010 on the application by Member States of 
the aforementioned Recommendation showed substantial differences in the approaches of 
Member States to the agreed principles84 

• Furthermore, it announced the Commission 
intended to take legislative measures on remuneration in the non-banking financial services 
sector (insurance, UCITS;Bs, similar to those adopted under the CapitaI Requirements 
Directive (CRD). 

As far as the insurance industry is concerned, the Commission's servìces are currently 
working on level 2 measures to the Solvency II measure, where rules on remuneration policy 
wilI be introduced, foIlowing the advice of the Committee of European Insurance and 
Occupational Pensions Supervisors (CEIOPS). 

Implementation or principles enshrined in the Recommendation in the asset 
management area 

At the time of the adoption of the proposal for an Alternative Investment Fund Managers 
(AIFM) Directive, there were no specific provisions contained in the text on remuneration 
policies, since the adoption of this proposal coincided with the adoption of the Commission's 
Recommendations on Remuneration end of ApriI 2009. Since then discussions were 
underway as to whether the proposal might be adjusted to include remuneration policy 
provisions. Finally, the Member States decided to follow the political agreement reached on 
CRD III and include in the text of the AIFMD similar provisions setting up principles of 
sound remuneration policy for managers of alternative investment funds. The AIFMD awaits 
its formaI adoption (foreseen in lune 2011) after favourable vote in the European Parliament 
on Il November 2010. 

84 Only sixteen Member States had applied the measure, though to different extents; six were in a process of 
adjusting their nationallegislation; while a relatively high number ofthem had not initiated any measures or had 
taken unsatisfactory ones. Only seven Member States had applied pertinent measures across the whole financial 
services sector. Not surprisingly the Report concIuded that further efforts were needed in order to bring firrns' 
remuneration policies into line with the principles stated in the aforementioned Recommendation. 

85 See the Report on the application by Member States oj the EU oj the Commission 2009/384/EC 
Recommendation on remuneration policies in the financial services sector of 2 June 2010. Available at: 
http://ec.europa.eu/intemal market/companv/docs/directors-remun/com-201 0-286-2 en.pdf 
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10.7. ANNEX 7: Summary or replies to the questionnaire OD administrative saDctions 

FRANCE 

:1 .. :wllàtij-pes~ ~Ilf~ For violalions lo prior authorisation reguirements: 

Article L621-9 II of thc Financial and Monetary Code provides Iha! the Financial Markets Authority (AulOrité des marchés financiers) monitors compliance with thc professional obligations that eligible ~::~~~:~(~:i;+~~ 
legai entities and natural persons must fuI fil by virtue ofthe law and regulations, For the persons referred lo in 1 lo 8, Il, 12 and 15 of Artide L621-9 n ofthe Financial and Monetary Code: 

nlltioilal', 'ì~ulé;fl 
tn.,,;pllsi;g: ; 'c'Iii! 

'UCITSJ>itectiv'e'! 1 

A waming (although not public prior to a sanctioning decision), administrativc or judiciary orders - the latter issued by a Paris court - , or temporary or pennanent prohibition from providing any or ali 
01' thc services offered through thc revocation of license or in emergency situations where disciplinary proceedings conccrn the manager or depositary; the disciplinary committee of the Financial 
Markets Authority may pronounce, either instead ot: or in addition to, those sanctions, an administrative sanction in the fonn ofa fine, 

For violations to operating reguirements: 

A waming (allhough noi public prior lo a sanclioning decision), a rcprimand, temporary or pennanenl revocation oftheir professionalliccnse, temporary or pennanent prohibition 1'rom engaging in any 
or all 01' their aclivities; thc diseiplinary committce may pronounce, cilher instead of, or in addition to, those sanctions, also the dismissal of one or more natural persons cxercising 1'unctions in the asset 
management industry, as wcll as 

F or violalions 01'disdosure (reporting rcguiremenls: 

Ali ofthe above. 

Publication of sanctions is not 'nominative', i.e, does not revcal the offenders' idcntìty. 

n Settlemcnt proceedings are being currently introduced in thc French legìslation. 

Presently, the above sanclioning regime applies equally to both UCITS and non-UCITS funds, although adaptations may be necessary, 
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2- 'Wltllt;iisU~J~3 ~"Wtiòi'a..ei,;tbtij (4 ,,/{Who, ;'atè:tit~ ,S-WhaHrè .' , '7:. If,;aVailàblè, Ìilhlimùm .8 . " • Feedback . to . the 
'minip!uQi: ;, ::a~~ .'~4dr~~sl, ,o(;thè lallt!u(ri,iestèspo'òsllile' .,c,riteriii:, 1,0; ,lake, 'ilito: ;in'd; .•~~iìnl!'lJI,amou~t o(,!Jònimissidas proPòsal.òìt.1Ì 
maJ:Ìmum level Qf; :ad!iliDiitt~tive : ;; ,'" :ro!".1he:'apjllic'ati9~jQ{; 'ac.coolÌtto,ser thidevel of :aifmiÌlistr.a~e; 'pfcùniè.rY ' mì!limnm levelof fins, Le.nò, 
~dmini;tràt\ye; san'ctltllls;~~i' Jl!~1lI t~e; ::JadlniJli~rativè:thè: :: ,à(jmini~t~tive' "sancti!l,nsàp~lil'.~:d~rii.g !Iower)han twice .heamouòt 
,pecuniltry;';; ,,:!!~~nSn;,;i ;m.,Ìì~8(~ : '~~ni~()ns?? ' .. , .,' pell\!.niarj.. ;~!cti~ÌI's;1 ,; ,20(\7. 2010: ' , . MI tllei ; iIIidt benefit. or iui 

:Sa"c'tjQn~? ..::'pe"(ln~d~{h;,?,L ' ",'" 'i,:"~ rtÙallYllPpIièil? .. I~w';r ;;tìia~ ,'l(WoO;l. AUM 
. , '.." 	 " , " ", ' .' , ." .: l" fepOt;t,t4 io;previoùs:FY ' 

For the persons 	 rn 2007, 60 fines ranging noI 
referred to in I to 8, 	 administrative Financial and must be commensurate gave rise !Tom €I,OOO to €S,OOO,OOO autornatic, as they would 
Il, 12 and 15 of 	 sanctions can be Monetary provides that with thc seriousness of thc sanctions against natural making a total of violate the principle of 
Article L621-9 Il of 	 either a legai person the board of the breaches committed, any persons and legaI entities, €19,894,000 were levied proportionality and necessity. 
the Financial and 	 (entity) or a natural F inancial Markets advantages or profits against 24 entities (for Where other administrative 

Most of the sanctions wereMonetary Code: 	 person (individuai) - Authority examines the derived from those €10,680,000) and 36 measures are foreseen, fines 
See rcsponse m investigation or breaches, individuals (for snould not additional\y apply. related to breaches of rules on 

a fine of an amount public disclosure ( 13column L 	 inspection report drawn gravity/seriousnesslmagnit €9,214,000) Achieving minimum standards 
up by the services of the ude of infringement; requires that an exhaustive list not cxeeeding €10 	 proceedings), insider dealing 
Finaneial Markets duration or frequency; 	 of violations needs to bemillion or IO times 	 (5 proceedings) and price
Authority, or the request financial strength of Ihe 	 identified from the directive.the amoun! of any 	 rnanipulation (I procecding). 
fonnulated by the perpetralor if a legai 	 Tne 10% criterion is inadcquateprofit realiscd; the 	 The other sanctions were In 2008, 80 fines ranging
chainnan of the French person ; realised illicit 	 since not ali v iolations generate sums are paid to the 	 issued in cases involving from €I,OOO to €5,000,000 

guarantee fund to providers of investmentregulator for the gains; perpetrator's past 	 illicit benefils. Also, a 10% fine 
making a total of

banking and insurance conducl/recidivism; 	 could impose an amount higher services other than asset 
industries, the Autorité eventual acts to tnan the level of own funds of

which the person 	 €24,715,000 were levied 
fined is aftiliated, 	 management (5 proceedings) against 34 entities 
or, failing this, to and providers of a~set/le contrale prodentìel dissimulatc/cover-up 	 the management company as 

(€6,546,000) and 	 46
(the authority of alleged breaches; 	 fureseen by Article 7 themanagement services (4
prudential supervision, perpetrator's directive,

the Trésor public. 	 individuals (€18, 169,000). 
proceedings),

ACP), motiveslnegligence; 
perpetrator's cooperation 
with authorities; where a 

For natural persons, natural person, the In 2009, 38 fines ranging Suggestion: establishing precise 
fine of €300,000 or 	 perpetrator's position and In 2008, 40 proceedings, 34 fiom €IOO to €1,500,OOO

If the board of the 	 and defined principles in thefive times the 	 level of responsibility; of which gave rise to making a total of directive in order to 	 ensureFinancial Marketsamount of any profi! 	 economie effecls of sanctions against natural €6,345, I 00 were levied
Authority decides to 	 penalties establ isncd in Memberrealised; the sums 	 infringement on investors, persons and legai entities. 2 against 21 entities (for
initiate discipl inary 	 States reflect the gravity of the 

are paid to the 	 third parties and in the administrative orders where €3,165,000) and 17
proceedings, it informs 	 infringements and considerably guarantee fund to 	 handed down to depositaries.domestic market insofar as 	 individuals (for
the persons concerned 	 exceed the real (direct orwhieh the legaI 	 these can be determined, The sanctions nanded down €3,180,OOO).
of the allegations and 	 indirect) or potential gains asentity under whose 	 The samc criteria can be related to breaches of rules on 
sends details thereof to 	 well as the damage caused toauthority or on 	 applied in settlernent public disclosure (5 

whose behalf the 	 proceedings), insider dealing the disciplinary 	 clients;
proceedings.

committee. The latterperson being fined (IO proceedings) and price 
aeted, is aftiliated, appoints a rapporleur manipulation (I proeeeding). - introducing a peer review as 
or, fai! ing this, to from among its The otner proeeedings regards to tne effectivcness of 
the Trésor public, 	 members. The resulted in sanctions for rule the sanctioning regime across 

disciplinary eommittee breaches by investment Mernber States and managed by 
is not c6mpctent to hear 
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facts which date back an asset management business ESMA; 
more than thrcc ycars if (7 proceedings) or on the 
no action was takcn IO 
dctect. record or 

grounds 
goveming 

of provisions 
providers of 

establishing maximum 
common levcls for fines would 

There is 
minimum fine. 

no 
sanction them 
that prior periodo 

during investment services other than 
asset management (II 
proceedings). 

be uscful (only if they are very 
high). 

[n an emergency. the 
board may suspend the 
activities of!he persons 
againsl whom 
disciplinary proceedìngs 
are initiated. 

rn 2009, a total of 46 persons 
and cntities lodged appcals 
against sanction decisions 
with !he Paris Appeal Court. l 
judiciary restriction order was 
issued against a management 

rf the board sends the company where a manager 

report referred to in the controller was designated. 

first paragraph to the 
Public Prosecutor. the 
board may decide IO 
make that fact public. Administrative sanctions were 

handed down 9 times each in 
2008, 2009 and 2010, among 
which 2 permanent 
revocations of licenses in 
2008 and 2009 respectively. 

PORTUGAL 
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I) Fines: Betwecn €25,OOO and €5,OOO,Ooo, when c1assified as very seriolls; 


Bctwccn €12,500 and €2,500,OOO, when classified as serious; 


Bctwecn €2,500 and €500,OOO, when classified as less serious. 


If thc economie gain, whcn doubled, is more than the maximllm valuc of the fine which is envisaged, the highest valllC shall prevail. Payments reslliting from thc imposition of fines and economic 

benefit in administrativc offencc proceedings revert in full lo thc lnvestors· Compensation Schcme. 

2) Accessory sanctioos: 

a} Apprehension and IOS5 ofthe object ofthe offunce, including the benefit obtained by thc infringer by the practice ofthc offence; 

b) Temporary sllspension of the exercise by the infringer ofthe profession or the actlvity to which the offence refers (maximum duration: five years from thc definitive sanetioning decision); 

c} Disqllalification from the exercisc of the function of administration, management, contro\, supervision and, in generai, represcntation of any financial interrnediary within thc scope of any or alI 
activities of intermediation in securities or other financial instruments (maximum duration: fivc years [rom thc definitive sanctioning decision); 

d) Publication (complete or partial, in accoroance with the CMVM's decision) by the CMVM, at the expeose of the and in places suìtable for the accomplishment of thc aims of generai 
prevention of the legaI system and protection or securities or other financial instruments markets, of the sanction imposed in of the offence; 

el Revocation ofthe authorisation or cancellation ofthe registration necessary for the performance ofthe activities offinancial intermediation in securities or in other financial instruments. 

, ; €" 

l:~ ,WJ\al tiP~·ilf 
i:Jdnl~l!iS!éative .:' 
sandioM·aré 
è.i.v!sagetl:; Ali 

·nàtional ·pilès~ • 
i ti-anÌÌ~bsing :the;
éuèrrs Dh:e~tiye,1 .,; 

There are a series of interim measures necessary for the instruction of proceedings, the defence oflhe market or the protection of the investors' interests, that thc CMVM may order: 

(i) set out the suspeosion of the activities carried oul by the perpetrator (said order may be published by CMVM); (ii) lay down certain conditions which shall be comptied to proceed with the cxercise of 
functions or actìvitics, namely, compliance with the duty lo inform; and (iii) seizure or freezing of valuables, 

Other measures include surnmary proceedings (for cases of a tesser gravity), waming procedures and the public release ofCMVM decisions 
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~::Ì\. WJi'at is 
ri\mimunt< and 
~ximumìevel 

::::J::=!;a~, 
sanctiòns? 

pecuniary sanclions: 
E2.500 

2) maximum level 
of administrative 
pecuniary sanclions: 
€5.000.000 

In 2007, 60 fines 
ranging from EI,OOO 
lo €5,OOO,OOO making 
a lotal of 
€I9,894,000 were 
Icvied against 24 
entities (for 
€10,680,000) and 36 
individuaIs (for 
€9,214,000). 

In 2008, 80 fines 
ranging from €l,OOO 
lo €5,000,000 making 
a lotal of 
€24,715,000 were 
levied againsi 34 
enlities (€6,546,OOO) 
and 46 individuals 
(€18,169,000). 

In 2009, 38 fines 
ranging from EIDO to 
E1,500,000 making a 
lotal of E6,345,100 
were levied against 
2 I entities (for 
E3,165,000) and 17 
individuals (for 
E3,180,000). 

4 Who 
7':~~'tf avaUlble, mfÒiiitum 
and,mllxi~uiin amo~nt of 

àdministraT'e '.pecuniary;. admi~istcative:\Pecu'" 
salif6ons,t~ .and 2>~,òtber/r$altctiÌ(~ .ppll'è,d d 
nìeÌìsures . i!Pplied 'd,uring" .,2007 - lVIO <l'~ 

éd 20oi;~~~:lO. \a~. .J't; ~,l~t j~~ 
CMVM (the Portuguese ! ~oth lerral and naturaI! 4- fines: ..;. .Maximum amount: E75.000 
Securities Commission) 
according to Article 408 
ofSecurities Code 

persons: 

I) material iIIegality of the 
act; 

2) agent's negl igence; 

3) benefits obtainoo; 

4) prevenlion 
requirements; 

5) whether the agent is an 
individuai or legai entity; 

6) agent's economie 
situation; 

7) agent's previous 
conducI. 

Legai persons: 

8) danger or damage 
caused to investors or lo 
the securities I financial 
instrument market; 

2007: ESO.OOO 

2009: E75.000 and E35.000 
(Iater reduced to €22.000) 

2010 E50.000 

Total number of infringemenl 
cases brought and decided by 
the CMVM in the period 
2008 2010: IO (of which 7 
effectively sanctionoo), 
Sanctions were in the fonu of 
fines and wamings. 

Minimum amount: ESO.OOO 

'II' 'F'eedback: to tbe 9'-ExiSCènce 
Commissioll's pro Posai on a or il 'whisde­
mi~imum lé.v.el or fin~ i.e. n~ blower: 
lòW'èt, than 'OOce thèl,amounf i progr.iDme. 
ofthe iIIiek benefit;' lIr no '. 

, lower. ,thall 1:0% of'AUM 
~'!'epori~il1 prevtous FY;:;;li 
c' t :,-' .' '; '/~_~ .,t~-1 

Il is highly desirable 
sanctions exceed the actual 
pecuniary gains resulting from 
the offence. CMVM supports 
an option to seize gains made 
by third parti es as a rcsult of the 
offence. CMVM believes that 
its view should not be construed 
as preventing or reslraining the 
assessment of each particular 
case by competent authorities, 
mainly their discretion IO 
refrain from sanctioning minor 
offences. 

Fines should be differentiated 
according to types of violations: 
those that typically promise 
large gains to the perpetrator 
(e.g. market manipulation and 
insider trading), and those that 
usually do not allow for large 
profits (e.g. untimely 
notifications or dìsclosures), 

Regarding a common mìnimum 
level of fines, CMVM 
emphasizes that setting a 
common minimum level offine 
would have lo bear in mind, ia., 
that (i) a dissuasive fine for a 
perpetrator might be 
disproportionate for another; 
and (ii) minimum levels of 
sanctions will heavily depend 
on the criteria lo be taken into 
account when applying 
sanclions and UDon the 
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benchmark used to assess 
nature of the offence; 
9) occasionaI or repeated 

financial hardship. 

CMVM consìders that 
impair discovery of the 
lO) acts which tend to 

mìnimum amounts would 
offence; mainly affect minor cases of 

offences carried out by the 
financially weakest parties.I) existence of acts bv the 
However, minimum amountson own 
for tbe upper limit of finesat, repairing the 
according to the national Iaws damages or preventing the 
would allow for a more credible dangers caused by thc 
deterrent effeet throughout thc offence. 
EU. Common minimum levels 
for the upper limit of 
administrative fines should be 
introduced for each category of 

Natura] persons: offences. 

12) level of responsibility, 
scope of functions and role 
in tbc legai entity; 

13) intention to obtain, for 
itself or another entity, an 
illegitimate benefit or the 
damage caused; 

14) compromise and 
measures to avoid 
committing the ofTencc. 
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~t -c' WblÌ~tYpe. of~ I Adrninislrative sanclions are regulated by chapter IV "LegaI Penalties" ofthe existing Law 35/2003 on Colleclive [nvestment Schemes . 

.adnìinistrartVe . 

sanctions are' 

énvi$ageìl" ~in", 
"aUon~F . r.ul~s This chapter distinguishcs between infringements and sanctions. The infiingements will result in sanctions. Infringements are classified into three categories depending on thcir importancc: minor, 

~ t[-ansposi~g tbe:.' 
serious and very serious. The gradation ofthc sanction is based on thc type or infringement.

'UC~TS 1>ire.div~?:, 

According to Articles 85, 86 and 87 ofLaw 35/2003 on Collective Invcslmenl Schemes, the differenl types ofsanctions are described a~ follows: 

Sanctions applìed lo legai person as a result of very serious infringements: 

€300.000 fine in case of profits obtained becausc ofthe inffingernent which can not be quantified. lfthe protits can be quantified, the fine will be as a minimum, the profit's amount and a~ a maximum, 
five tirnes the profits. 

• Tcmporary exclusion from the official registers for a period between 2 and 5 years. 

• Revocation ofauthorisations. 

• Ternporary suspension or limitation on the type or volume of operalions for a period noI exceeding five years. 

• Public waming, published in the Official Bullelin of Spain "BOE" and replacernent of depositruy, 

In case of natural person belonging to the management company, the fine would be up lo a maximum of €300.000 per person, Additionally a suspension of a person belonging to the management 
company can be applied for a period of 3 years to 5 years, or a suspension of up to lO years for management jobs or administrative positions in any other management company, 

Sanctions applied to legaI person as a result of serious infringements: 

• Public warning, published in thc Offidal Bulletin of Spain "BOE" and replacement of depositary. 

• €150.000 fine in case of profils which can noI be quantified. Ifthe profits can be quantified, the fine will be up to the alnount ofprofits as a result ofthe infringernent 

• Temporary suspension or limitation on the type or volume of operations for a period noI exceeding one year. 

• Temporary exclusion from the official regislers for a period between I and 3 years, 110 
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minimum snd 

,2 - Wbat 'Ì$' tbe 
I!dilr'e~se'es, 'of, a:uthoritiés 1responsible' : c'riteria ,t? take, ,e iuto .adnìiDillfì.~tive:·, ;p~Ìlniaryj lÌmlmaxinlUm amoq.nt or. çommissi~n's 'proposà'9D 'a ,,:or ,a 'whistle-~ 

,:maximum IelleI . or allini'ofstrative ;ròr'the IÌpl,lli:C~,tiori; a~count. ioset tltè.lhrellOt ',sanctions , anì! ... ~,oth~r;: ~dlÌlihistt:ative; pe~upiary '~ò.iJÙum Ìevetof fines; i.e.no· blowér', . 
'admin.Ìstrative sànttli:i~s: tbe ,administiative :the, ;; ~ ; ~dmi"istrative' ."e~s\,~~"appll~ifì .;;.d~ij~ 'sanctions; apjllied id uri,ng ;. !ower than ~iée: t~e amo"Ot 

. pecuniary sanc~ons? '.. .. pecunlllFy ',' ~. ': ~sa.nctiolls,.20® - 20l0. ~007 "2910: 'or thelllicit .b!lnelit,. or. no 

saùctiont? . 
 final!yapplied? .' .. • lower, t!lan lO%ofAUM· 

..' . ì'epol1èd"in prevloììs FY' . 
)i > ;'" 1. ~< '> ,5\ ' 

t J 

generai According to authorities During the year 2007 the [n 2007 the maximurn 

no minimum level q uestion I and 2, the 
 responsible for the defines number of pecuniary amount in thc two sanctions 

set for pecuniary addressees of the 
 applicalion of the crìteria lo set the leve! of sanctions applied were 2. imposed lo a legai person as minor, serious and very 


sanclions. The sanctions are both, 
 administrative sanctions the adrninistralive These sanclions were wa< €LOOO.OOO and the serious, Minimum and 

maximum leve! of legaI and natura! 
 are defined in Artide 92 sanctions. Thesc main imposed as a result of serjous minimum was €30.000 maximum amounts could also 

adminislralive persone 
 of the abovementioned criteria are related to: infringements. On the other respectively. be seI. The 10% criterìa is 

pecuniary sanctions 
 Law 35/2003. hand in 2008 there were no disproportionate and may give 

applied in case of 
 pecuniary sanctions applied. rise to very large fines, often 

very serious 
 larger than the same capitai of 


infringemenls is 
 the management ' company. 
According to Artide • The nature and the During 2009 the maximum . Altematively, fines should be 
89 ofLaw 35/2003 of

€300.000 fine, .for 
The CNMV is the rnagnitude of the amount of pecuniary based on the capitaI of theserious 

Collective authority responsi bI e of infringement; [n 2009, the pecuniary sanctions wa~ €90.000 management company. For 
Investment Schemes, 

infrìngements is 
the imposition of minor sanctions applied were 5, and applied to a natural person, natural persons, fines cou!d 

thc addressees of the
€ 150.000 fine and 

and serious ali of thern were as a resull of and the minimum wa~• The importance of the vary between a minimum and a 
very serious and

finally in case of' 
infringements, [n case very serious infringements. €3.000 applied to a legaidamages caused; maximum. 

serìous infringements 
minor infringements 

of very serious person.
the maxìmum level 

infringements, thecan be individuals in
ìs €60.000. • The profits as a result ofdirecting or executive Ministry of Finance ìs 

the infringement, or Ihe
responsible for thero!es. Additionally 

profilS in case of omission In 20 lO, 9 serious
imposition of sanctìons,the addressees can be 

or act~ thal can resull in an infringements, with fines [n 20 lO, fines ranged
also the UCITS, a proposal 

infringernent; rangìng between €1000 and between €1000 - €2000. 
CNMV. InWhen the profits as management 

€2000. case of a credit 

infrìngemenl can be depositari es of thc 

a resull of the companies, and 

institulion, it is needed a • Thc importance of Ihe 

quantified, and the UCITS, previous report of the UC[TS according to its 


sanction ìs applied 
 Banco de Espaiia. assel~ under management; 

lo a legai person, 

these maximums 
 Thc adverse 

!evels can be 
 consequences for the 

extended up to thc 
 financial systern or 

profits amount and 
 country's economy; 
in case of very 
serious • The attempt or ìntention 
infringements the of repairing the 
fine can be five in!fingernent;
times the profits 

amoun!. 
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• Duration and frequency; 

Perpetrator's past 
conductlrecidivism; 

• The perpetrator's position 
within thc company (only 
those in managcrial 
positions can be 
sanctioned); 

• Thc rectification of thc 
inffingement by own 
initiative; 

• Objective difficultics the 
company may have met 
while attempting to comply 
with legai requirements; 

• Compensation for the 
damages caused, together 
with measures to avoid the 
continUlty or thc 
infringement. 
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----------------------------

For violations ofauthorisalion reguirements· 

Fine of belween €5t6 and €10.329 for unauthorised use of false or misleading expressions. For natural persons, 

imprisonment between 6 months and 4 years, with a fine of between €2.066 and €t0.329 for unauthorised activities. The Bank of ltaly or Consob shall inform the public prosecutor with a view to the 
adoption or the measures (inspection of Ihe company, appointment of an administrator, elc,) or may apply to the courts for the adoplion of the same measures. 

Article 190 ofTUF provides for the imposition of an administrative fine from € 2,500 to € 250,000 in case of a faiture lo comply wilh generai or specific rutes relating lo prior authorisation applicable lo 
management companies and intermediaries, A disqualification !Tom office is foreseen for those individuals Ihal fail to comply with experience, good repule and independency requirements val id for the 
industry . 

• 1 	 Failure by holders of a quaIifying slake in an asset management or an investment company to comply with good repule requirements or mandatory notifications entails automatic suspension or attached 
voting rights. Any person who fails to comply with a request from Consob within the prescribed lime lìmits or delays the perfbrmancc of Consob's functions shall be punished by a pecuniary 
administrative sanction of between € 50,000 and € 1,000,000. 

For violations to relating lo QPerating requirements, Consob and the Bank ofltaly may undertake corrective actions (e.g. convene directors and Board). Thcy can also order thc suspension or temporary 
Iimitation ofthe issue or redemption of unils or shares ofUClTS. 

Injunctive remedies, sue h as cease and desist orders and, where necessary, tcmporary injunction/restratning orders are also foreseen. Any person who fails to comply with a request !Tom Consob within 
the prescribed time limits or delays the performance of Consob's functions shall be punished by a pecuniary administrative sanction of between € 50,000 and € 1,000,000 

Other sanctions include the dismissal of the whole executivc and supervisory board and/or thc permanent withdrawal of authorisation. 

" :t .,: .'~; (,' 

.• 1·~Wlìat tyjìe '01, Cri minai sanctions may apply in case of violations of the provisions goveming conflicts of interest and client assets segregation. Furthermore, any person who obstructs thc supervisory functions 
iadministratf(>e: ... entrusted to Consob shall be punished by imprisonment for a term ofup to 2 years and a fine ofbetween €IO,OOO and €200.000. 

··!;~~~::~·\~'rt.!~~·~ 
• tfllb~p6si"g.. ;~h~•. 

In case ofviolations ofthe rules conceming the offering ofthc units to the public, thc financial penalty could range between one-fourth ofthe total value ofthe financial products marketed but not twice UCITSD.M.'ove'l]
'f, 	 ,,, ..",'~ ~ "-',,' t'" more than the total value. Ifthe IOlal valuc ofthe financial products marketed is not determined, the financial penalty can range between €IOO.OOO and € l million. 

For violations of disclosure reporting requiremcnts: 

Precautionary measures, e.g. the suspension of unitslshares, for the violation of the public offering provisions and related regulations. Where violation is proven, Consob shall prohibit the public 
offering. 

Consob may makc public the mcI that the public offering or issuer faHs to meet obligations as a preventive measure and for a period noi exeecding ten consecutive working days on cach occasion, 
request !hat the stock exchange company suspends or prohibits trading on a regulated market. 
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Consob may suspend temporarily the markcting or units of foreign collective invcstment undertakings, or suspcnd or prohibit thc public offering where a violation is ascertained. 



2 ": Whatis. the 3 ~ ~Wh~, a~e' 
IIllDlmum 'aud addressee$ ol 
DIÌIximum;levél 'òf a~miriìstrà,*e 

"sa/letlQnS: ~'Jegal 

million, 
depending on the 
typology of thc 
infringement 

persÒn~, Y .natural 
pers.on~,both? 
>. \ q .;~ J; 

quinquiesdecies 
(Safeguarding or 
Consob's supervisory 
functions) , any 
person who fai ls to 
comply with a 

Consob is responsible 
for the application of tbe 
financial penalty in case 
of breach of rules 
conccrning disclosure 
and other transparency 
obligation, conduct of 

penalty are: 

b) the consequences of the 
breach (in tcrrns of 105S or 
the risk of loss caused to 
investors in tbe UCITS or 
to tbe market); 

c) the duration and thc 
extent of!he breach; 

d) the intent; 

e) whether the breach 
reveals serious or systemic 
weakness of the 
management company; 

f) the roleJposition of thc 
individuai in the 
management company; 

g) acts to dissimulate/cover 
up breaches; 

" '" 8 Feedbaek toihe 
6 J. If'availabhi. 'mlmbe"rot '7 ha~ailable, miniinum Commission's proposiH OD a 
admiui$~five :•. '{lt!c6niaq..:, ;aud~maxiinu!l1' amount 'oF • miliimum··léVel òf fines; .;e;,·UG 
sanc!jobs, ,and" \. ,otber administl'lltivepecuniary' <Idwer'tbao twicè t,!le lIm.oun~ 

meàsures,àpiJlied 'du~iog slluctioÌls'appli~d durii\g .o~. the, iIIieit béné.fit, òì; no 
',2IJIJ7 ~201O•. ' , ' '~ ,:2007 ~ 2010' lowe'rtban '10% .;;of'AUM 

,.; , ±" b • '.' " . • • repO'tted1n:pi'evìou~ FY' 

in 
management companies, to 
which financial pena\ties have 
been applied by Consob and 
the Bank of ltaly during the 
last three years (the numbcr is 
comprehensive of the 
sanctions applied lo 
management companies 
which manage non-UCITS 
funds). 

2007 

55 infringements 

2008 

17 infringements 

2009 

individuals 
the asset 

management activity (thc 
amount is comprehensive of 
thc sanctions applied to 
management companies 
which manage non·UCITS 
funds). 

2007 

Consob: €2,600 I €42,800 

Bank ofltaly: OI O 

2008 

Consob: €2,OOO I €31 ,000 

Bank of ltaly: €6,000 I 
€63,000 

':j ,,-! -~ "~ -~." ~ ~~ ,,"" 

The 10% of AUM criterion is 
disproportionate as it would 
foree many asset management 
companies (in IT and 
elsewhere) into liquidation. Il is 
disproportionate and far beyond 
!he amounts of a company's 
own funds, 

h) offenders past I 17 infringemcnts 
conductlrecidivism; 2009 

9 Existentc 
oC Il 'whistle­
~Id"wer' 

supervisory 
bodies and 
extemal 
auditors have 
the obl igation 
to report 
irregularities 
and breaches 
detected to thc 
Bank or ltaly or 
Consob, 

request from Consob 
within thc prescribed 
time limits or delays 
the performance of 
Consob's functions 
shall be pun ished by 
a financial penalty. 

Moreover, pursuant 
the above mentioned 
Artide 190 ,persons 
performing 
administrative or 
management 
functions in and 
employecs of tbe 
management 
company which do 
noI comply with law 
provisions or related 
implementing rules 
shall be punished by 
a financial penalty. 

No financial penalties 
are envisaged for the 
management 

business rules and other 
market rules. The Bank 
of ltaly is responsible 
for sanctions conceming 
violation of capitai 
requirements and 
prudential rulcs, 
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company. i) realised illielt gains; 

j) financial strength of the 
perpetrator; 

k) voluntary mitigating 
action undertaken by the 
relevant person. 

2010 

20 infringements 

Consob: €8,200/120,000 

Bank of ltaly: €2,500 I 
€60,00 
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For UCITS, no distinction is made betwecn the 3 catcgories of infringcments mentioned in thc Commission's questionnaire. 

, ~n"is;'ged" 
nàtional', r'ul~s; 

; ttaòsposing . tile ci 
"ÙCIT~ Di~divt,?;, 
~ " " ~, ~. ' 

Thc CBF A may: 

• order the UCITS, a designated investment company and/or other persons concemed to take the nccessary mcasures in order to make an end to certain infringcmcnts in case or a public offer. [f no 
sufficient measures are taken, the CBFA may suspend or prohibit the public offcr and suspend, prohibit or withdraw notices, advertisements and other documents that relate to a public offer, or that 
announcc or recommend such an offer, and/or publish a rectification. Il may also make public Ihese decisions. Moreovcr, the CBFA may set a deadline by which the prohibition or order to suspend or 
withdraw must be complied with. If anyone continues to be in default alter that deadline has expired, the CBF A may impose a penalty per infringemenl or a penalty per day's delay; 

• make public, at the expense ofthe UCITS and/or the designated management company, its position regarding certain infringemcnts; 

• designate a special inspector; 

• suspend or prohibil the subscriplion, redemplion or trading on thc market or the UCITS' units for a period of time dClcrmined by thc CBFA; 

• order thc UCITS' managers or directors (or those or the designated management company) IO be replaced within a period determined by thc CB FA, failing which, replacc the entirety of its decision­
making or management bodies, as well as those ofthe designated management company, with one or more temporary managers or directors who will, individually or jointly as the case may be, have the 
same powers as those replaced; 

• revoke the UCITS registration (or ofone of its sub-funds) and, as tbc case may be, the authorisation granted to Ihis UCITS; 

• set a deadline by which a UCITS or a designated management company must comply with certain provisions established in the legislation. [f tbc UCITS continues lo be in default after that deadline 
has expircd, tlte CBF A may impose a penalty per infringement or a penalty per day's delay'; 

• impose administrative fines·. 

,in' I • Administralive sanctions that also apply to foreign UCITS. 

For management companies: 

Thc CBFA may: 

• make a public announccment that a management company has failed to comply witl; Ylr injunctions of the CBFA, ordering it to comply witb the provisions or thc legislation within thc period laid 
down by the CBFA. The costs incurred of making thal announcement are bome by the management company concemed; 

• designate a special inspector; 
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thé 4 :Wbo ; 'are the· 

~ :tutIiÌlritie{ rripon~i~lé 
5 ' -. What ' a~e~, tk main 
~dtér~a, ·!o, .: take; 'bi,o, 

Cllmmis,siòn's: proposal o~ a of, Il ··'wbistJ~; 
blòwer' 

for,: tbe applitation' or Ilccoullt to s~ttlle~,ll!vel or. 
tbe '{ ~ aHmini~tt~tive . the,. .' Ildministra(ive
sanctìons? .., .: pecnlÌi~ry . .,sanctiòds 

fip8,lIyapplied?; '.' 

For Belgian 
Banking, Finance and 
Insurance Commission 

For management (CBFA). 

Penalty in case of company, legai and In ordcr to determine the Management company: None 
non-compi iance: natural persons. For Management leve I of the administrative 

companies: Belgian pecuniary sanctions, the 
banking, Finance and principle of proportionality 
[nsurance Commission will apply; as a 
(CB FA). consequence, the main 

Minimum: not criteria to take into account 
determined are the gravity and the 

duration of the 
Maximum: € infringemen!. Other factors 

2.500.000 per that are taken into account 
infringement or € are the nature of the 
50.000 per day's infringement, intcntion, 
delay, recidivism and the size of 

the addressee of the 
sanction. 

Administrative 
finesi 

Minimum: € 
5.000 

Maximum: € 
2.500.000 

For management 
company: 
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Penalty in case of 
non-compi iance: 

Minimum: not 
determined 

Maximum: € 
2.500.000 per 
infringement or € 
50.000 per day's 
delay. 

Administrative 
fines: 

• Minimum' € 
5.000 

• Maximum: € 
2.500.000 
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THE NETHERLANDS 


maxìmum 
levels of fines for 

For violalion relatina; IO prior authorisation: 

Public wamings I reprimands indicating entity Iperson responsible and nature of breach, administrative fines (even when prior warnings have no! been heeded), 

For violations relating lo operatin!: reguirements: 

Public warnings I reprimands indicating entity/person responsible and nature of the breach, thc imposition oftemporary injunction I restraining orders, including e,g, the suspension of the pubI ie offer of 
UCITS units I shares boLh domestically and abroad; 

the dismissal ofone or more natural persons (executives) !Tom the UCITS management body, as wcll as the dismissal ofa an audilor; 

a temporary or permanent ban for certain natural persons from exercising lìmclions (or manage invested volumes) in the asset management industry; 

imposition of administrativc fincs and pcrmanent withdrawal of authorisalion for the takc-up or business for fund management companics (i ,c, licensc), 

For violations rclating lo disclosurc I reporting reguiremcnts: 

PubI ie orders and reprimands, the dismissall replacement of executives and auditors, administrative fines (also for natura I persons), withdrawal of a licencc, For funds that are under superv.sion of thc 
AFM and do not publish the (semi-) annual report, the AFM demand incrementaI penalty payments, 

Autoriteit Financiii/e 
Markten - Authority for in 

Sinee January 
Department of supervisory 

, 8: ': ~.• "Feedback " ,totbe 
j<tom~issiQ:n'$ proP9s~ì'on :~' 
·'.~llÌ;nì~n, .~v~L9Nineg; L,e. no 
:fowè,r 1b~n.;twilCe Jbe amo~j, 
,or the, iUicit "bendit, :01'\ 11.0" 
lowe~ than:, 10%: of 'MJM 
reppned in previous FY: ' 

"1 ", ' .~ .. '; ,', .,~ .'s; :' 
, , 

Preferenee for a fixed amount 
as the minimum level of fines, 
The proposed amounts make il Finaneial Markets questionnaire are foreseenthe Ihree categories groups of the AFM has 
uni ikely lhat a nationalof offences is € (AFM) and the Dutch already under Dutch law, rcceived [ I signals of 
authority would want to impose 10.000, € LOO(WOO Centrai Bank (DNB) These include: potential violations by fund 
higher amounts, therebyand € 4,000,000, managers, 2 of which 
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Thesc figures can be 
doubled for old 

Gravity/seriousnesslmagnit 
ude of infringement The 

concemed UCITS funds. 
Since January 20 I O, the 

undermining a Member State's 
sovereignty. Moreover, it would 

offenders. For severìty of the offence (the Department of supervision on conflict with the present system 

severe o ffences law eatcgorizes them in 3 transparency of financial of bandwidths and exceptions 

were the profit for 
the offender has 

levels), higher fines for old 
offenders and Iower fines 

products 
signals 

has received 16 
of potential 

under Dutch law. Exceptions 
should be inserted that will 

been larger than € 
2.000.000, there is 

for special circumstances; infringements to the UCITS 
Directive, Of these only 8 

allow a lower fine tllan the one 
proposed. 

also the option to 
choose the double 

Duration or frequency; merited 
with 

a follow-up directly 
the management 

amount of the profit 
as fine. 

Financial strength of the 
perpetrator (i.e. in terrns of 

company, 

AUM) if a legai person, or 
of professìonal income if a 
naturalone); 

Realised iii leit gains; 

Perpetrator's past 
conductlrecidivism; 

Eventual acts to 
dissimulate/cover-up 
alleged breaches; 

Perpetrator's 
motives/negligence; 

Perpetrator's cooperation 
with authorities; 

Where a natural person, the 
perpetrator' s position and 
level of responsibility; 

Economie effeets of 
infringement on investors, 
third parties and in the 
domestic market insofar as 
these can be determined. 
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Thc UK has implemenled thc UCITS Directive through a combination of primary legislation in Ihe Financìal Services and Markets Act 2000 (FSMA), secondary legislalion and rules in the FSA's 
Handbook. 

For violatìons rcIating lO prior aulhorisatìon: 

a~nliDistl"~tive ." ,;;, 

• FSA can apply IO the civìl courts for an injunction where Ihere has been, or is likely lo be, a breach. The court may make Ihree types of injunctive order: lo restrain a coursc ofconducI; to requirc a 
person lo take sleps lo remedy a course of conducI; and to restrain a person from disposing of, or otherwise dealing with, assets; 
FSA has the power to vary or cancel a firm's permission IO carry on regulated actìvities. The l'SA may do this where it considers: Ihat the firm is failing or is lìkely to fail to satisfy the threshold 
conditions (Le. thc minimum standards Ihe FSA requires firms to meel to become and remain authorised); that Ihe firm has not carried on any regulated activity for a period ofat Icast 12 months; or 
Ihat it is desirable to do so to mccI any of its regulalory objectives (i.e, maìntaining market confidence in the UK financial syslem; contributing to Ihe protectìon and enhancement ofthe stability of 
the UK fmancial system; securing the appropriate degree ofproleclion for consumers; and reducing financial crime); 
Il may prohibìt an individuai, whether approved by Ihe FSA or not, ifthey are not fit to engage in regulated activity; 

• Il may prevent an individuai from undertaking specific regulated activities; 
• It may suspend a firm for up tol2 months, or an individuaI for up to two years, from undertaking specific regulated activities; 

11 may censure firrns and individuals through public statements indicating the nature ofthe breach; 

\ 
"""' ',..:f :\ 
• \,\\~at tYpe,. 6f 

lt may impose a financial penalty on a firm or individuaI. 
These sanctioning powers also apply, where appropriate, to breaches conceming authorisation prior to a UCITS merger, or mandatory approvai prior to master/feeder fund investments. 

~S~!,ctio~Sj~~re'< Ali sanctions are published, except where publication might be prejudicial to consumers or unfair lO those subject to an enforcement action . .'en'visi!ge:d 'in 
'na600al .' rlll~s 'l 
ÌrIl~S~!lS(ÌlgÌl " tlli! 
tJCITS Du-eçtiv'e?· 

For violations to operating reguirements: 

The FSA has the same sanctioning powers for breaches relating to operating requirements as it does for breaches relating IO prior authorisation. These CQver ali the administrative sanclions listed above, 
and include (i) varying a firm's permissions to restrain the public offer of UCIIS units/shares both domestically and abroad; and (ii) the disqualification of an auditor from being the auditor of an 
authorised person or a c1ass ofauthorised person. 

For violations to disclosure/reporting rcquirements: 

The FSA has thc same sanctioning powers set out above, 

Sanetioning powers under AIFM Directive are deemed lo be the same as those under UCITS. A different sanctioning regime is not merited. 
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- Wbat iii thé 

,minimo';', "ami; 
maximum level ;"o'> 

statutory minimum power lo impose FSA applies a 5-step 
Since March No enforcement actions were 

undertaken for violation of 

'8 ''-

or ~hjl 

and 

Coml1lìss'olÌ~spro""sal on ~ '9' ~ Existénee 
!ldnimòm!e\\do(fio~ Ì-e.nÒ '·or a'whistlè­
lò'Ver, thaq twicethe ampliot .blòwer' . 

Ulicit7 benelit, or" no prilgramm,e
?low~r . than,IOo/", ~fA:lJM 

rep4lrtedin previous FY 

Minimum fines for both UCITS 
AIFM regimes are Interest 


or maximum fine. penalties on firms 
 Disclosure Act 

(legai persons) and 

unworkable, as every case isUCITS-specific rules. approach (OEPP) lo 
1998 (PIOA) 

indiv iduals (natural 

specific lo its facts, However, determining the amount of 
provìdes 

persons). 

minimums with respeet to other a fine, Ali steps include the 
guidance on 

Commission's consultation 

standards are worthwhile ìf setcriteria listed in the 
whistle­at an EU level lo avoid the risk 

In 2007: not specified. blowing. Thc 

are: 

of arbitrage, llIieit benefits are questionnaire. The steps 
FSA has a 

violations. Thc 10% criterion is 
not always implied in 

whistle-blowing 
excessive and bears no scheme which,

Step l: the remo val of any 
consistcnt withconsistency with the capitaiIn 2008-2009 302
financlal benetit derivcd 
PIDA,requirements for tbeinfringement case., c1osed,from the breach; 
cncouragesmanagement company under234 of which were 
employces toArtide 7 of UCITS. AUM­sanctioned, 55 of which were 

Step 2: the determination raise conccrnsbacked fines would therefore be fined amounting lo aof a figure which reflects intemally in thelargely disproportìonate. collective total of f.27.5
thc seriousness of thc first instance,million; Other sanctions
breach (seriousness is and cxplains the included 48 prohibitions, 122

determincd as a % figures situations inrefusal of
of a firm's revenues I 
 which anapproval/aulhorisation, Ali minimum standards forindividual's income); employee willcriminal sanction, 7 civil fines should recognise be prolected byinjunctionslrcslitutions, and mitigating circumstances, as PIDA if theyStep 3: an adjustment made IO pubi ic censures only. well as the possibility to settle a ·contact theto the Step 2 figure to take 

case, The latter allows eases lo FSA.account of any aggravaling 
be setti ed quickly, with less use and mitigating 
of resources by the competent circurnstances; 
authorities. 

infringement cases closed, 
In 2009-2010: 286 


Step 4: an adjustment made 
168 of which sanctioned, 41


lO Ihe amount arrivcd at 
of which were tìned

aftcr Steps 2 and 3, where 
amounting to a collective total 

appropriate, lo ensure that 
of f.33.6 million; Other

the penalty has a delerrent 
sanctions included 57


effect; and 
prohibitions, 142 refusal of 

approval/authorisation, 5 


~: if applìcable, a criminal sanction, Il civil 
settlement discount will be inìunctionslrestitutions, and 8 
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applied. public censures only. 

In 2010-2011: 297 
infringement cases closed, 
280 of which sanctioned, 74 
of which were fined 
amounting to a collectivc total 
of f985 million; Othcr 
sanctions included 65 
prohibitions, 109 refusal of 
approval/authorisation, 3 
criminal sanction, lO civil 
injunctionslrestitutions, and 
14 public censures only. 
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The 1942 Centrai Bank ACI (as amended) foresees an Administrative Sanctions Procedure (ASP) that provides tbr the following sanctions: 

For violations relating to prior authorisation: 


I l a caution or reprimand; 


2) a dìrection to refund or withhold ali or part ofan amount of money charged or paid, or to be charged or paid, for the provision ofa financial service by the regulated financial service providcr; 


3) a direction to pay to thc Centrai Bank a monetary penalty not exceeding a prescribed amount; 


4) if the regulated financial service provider is a natural person, a direction disqualifying the person from being concerned in the management of a regulated financial servìce provider for such period as 

is specified in thc order; 


5) ifthe regulated financial service provìder is found to be stili committing the contravention, a direction ordering the regulated financial service provider IO cease committing the contravention; 


6) a direclion to pay lO the CentraI Bank ali or a specified part ofthe costs incurred by the Centrai Bank in holding the inquiry and in investigating the matter to which Ihe inquiry relates. 


At any time, however, there is the possibility IO negoliate a settlement agreement between the Centrai Bank and the financial services providcr. 


h -~ Wh~tVt.Ype ;t. 
'>adn1in~strativ~ .'; ~' Thc regulations transposing UClTS indicate that certain infringements, induding those to prior authorisation requirements, may lead to criminal prosecution. 

'sanctions~ .'. Mì.· 

érivisaged' . 'i~ 

nàtio~a'f .tul(S 

transpòsing .th'~:

i!qTS Qjr~ctiv~?~:· . For violations to operating requirements: 

" <c, ,',},. 

Same as the sanctions above. The conditions are sct out in the implementing regulations. 

The Centrai Bank has tbe authority to issue such directions to a financial service provider including the following: the winding-up of a UCITS; or thc suspension of the issue of units in thc UCITS; or 
the redemption of the units of thc UCITS. Regulation 131 (9) - (lO) identifies the power of thc Centrai Bank to seek such interim or interlocutory orders from the High Court as they consider 
appropriate with regard to the actions ofthe UCITS. Regulation 131 (11) enables the Centrai Bank to seek such orders from the High Court to have thc UCITS dissolved, and further restrain the disposal 
ofthe assets ofthe UCITS. 

Thc CentraI Bank may revoke the authorisation of a UCITS if it appears to the Centrai Bank that al any of the requircmcnts for thc authorisation of thc UCITS are no longer satisfied; b) that it is 
undesirable in the interests of the unit-holders or potential unit-holders that the UCITS should continue to"be authoriscd; cl without prejudice to subparagraph (b) above, that the management company 
or investment company or trustee of the UCITS has seriously or systematicaJ ly contravened any provìsion of tbe Regulatìons or, in purported compliance with any such provision, has fumished the 
Centrai Bank with false, inaccurate or misleading information or has contravened any prohibition or requirement imposed under the Regulations; or d) that the UCITS has not made use of the 
authorisation within 12 months ofthe date on which it was authorised under the Regulations, or has failed to operate as a UCITS for a period of more than 6 months, 

For violations to disclosurelreporting reguirements: 
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Same sanctions a~ the ones for the categories abovc. 
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1: 9 "IE' t' 
'f:-' .,.X!~·~~tlC!o .. 8' WIII' e­'1,1 ...• .; 

ower 

statulory 
programme, but 
only generai 
guidelines. The 
upcoming 
Centrai Bank 
Bill of 2011 
will have 
provisions on 
whistlc­
blowing. 

l. -, What is' thc" 
ndoiì11um a~d. 
ì11l1Xiinum.le;~I!lf . 
:'adtllioisfrative 
~eèuniarj 
sallètiòns1 

:",\ w. 

The maximum 
amounts prescribed 
by the CentraI Bank 
are for a body 
corporate or an 
unincorporaled 
body €5,000,OOO; 
for a natura! person: 
€500,OOO. 

Where 
penallies 
foreseen, 
maximum 
shall be 
following: 

criminal 
are 
the 

fines 
the 

a) on summary 
conviction, lo a 
maximum fine of 
€5,000 or 
imprisonment for a 
term nOI exceeding 
6 montns or botn, or 

b) on conviction on 
indictmenl, lo a fine 
noI cxceeding 
€500,OOO or 
imprisonmenl for a 
term not exceeding 
3 years or both. 

The Administralive 
Sanctions Procedure 
applies to botn legaI 
and natural persons 
and may only be 
applied to a regulated 
financial service 
provider (which 
would include a 
UCITS or its 
managemenl 
company) or tnose 
persons concerned in 
the management of 
the regulated 
financial 
provider. 

service 

Financial Services 
Authority of lreland 
ACI, 2004 provides 
powers for the Financial 
Regulator lo impose 
sanetions for prescribed 
conlraventions of 
legislation or regulatory 
rules. 

Commission's 
consultation queslionnaire. 
The ASP may require the 
affccled financial services 
provider to reimburse any 
ilIieit profit 

In 2007: 

In 2008: IO fines for a total of 
€3.595.000, 9 reprimands, 
and disqualification of a 
person. 

In 2009: 8 tines for a lolal of 
€3.672.500, 8 reprimands, 
and disqualification of a 
person; 

In 20 lO: 8 fines for a total of 
€2.248.700, 3 reprimands 

In 2008: from €5.000 lo 
H250.000; 

~: from €7500 lo 
€2.750000 

In 20 I O: from €5000 to 
€2.000.000 

8); . . Feedba~k' to the' 
.' Commissioo'sptoposal 00 a 
',DU,·D.irn.. um,lèvelOHines.-i.e.,no. '. .
.Jower'.thi!-n twl!:e theamouot 
}Jtthi; Ulici.t. Ìlenefit,!lr 00 

{()W~r .than . 10%" o( AU~ 
Jjplj;cted in previòus FY 

"0 31 . :,'~ '. . "". 

Favourable, although tne 
proposed criteria wouid require 
greater scrutiny. 
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F1NLAND 


Sanctions are regulated under FfN-FSA (Act on Financial Supervision Authority - Law 878/2008, 

For violations relating to prior authorisation: 

Public wamingslreprimands indicating entity/person responsible and nature ofthe breach; cease and desist orders; the imposition ofadministrative tlnes; 

For violations to operating requirements: 

Public warningslreprimands indicating entity/person responsible and nature of the breach; cease and desist orders; the imposition of administrative fines; the imposition of temporary injunction 1 
Jrdniinistrafu-e ,. l
>tjWhati~type:o.f 

restraining orders, including e.g, the suspension of the public offer of UCITS units 1 shares both domesticaUy and abroad; the dismissal of one or more natural persons (executives) from the UCITS 
management body, as well as the dismissal of a depositary or of an auditor; the pennanent withdrawal ofauthorisation for the take-up of business for fund management companies (i.e. Iicense) . 

. envisa~ed .• ". in" 
ì.riitional·' 3;rtlies' 
·.trlÌosposiòg 'the,

.' ·udts Direttive? 

san~fiori~ ···.llr~ 

:\.;; . 'j 4: ~4, ' For violations to dìsclosure/reporting reguirements: 
c'" 

Public warnings/reprimands indicating entity/person responsible and nature ofthe breach; cease and desist orders; thc dismissal/replacement ofone or morc natural persons (cxccutives) from the UCITS 
management body, as well as the dismissal/replacement ofan auditor; thc imposition ofadministrative fines; the pennancnt wilhdrawal ofauthorisation for the take-up ofbusiness for fund management 
companies (i.e. license). 

Ali of the above sanctions are published on a systematic basis. 

Extending the current UCITS regime to AIFM funds is appropriate, albei! wìth the inclusion ofother categorìes of funds presently not regulated under FIN-FSA. 
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'2 • VVhat'is hli~ 
l}Iiliimllmand 
mu;imum: level:oft , 

respons i bIe Grav ityIseriousness/magnit In tbe period during 

,8 h.~; Feedbaék: to' tbe 
p<l!I'tÙission.Js proposal ona 
ìninimumlml of fines, i.e. no 
Ìower tban twic~ theamouo.t 
of tbe 'JIlIcit' beoeftt," or oò 
Iilwer thab'!O%o(' AtrM. 

é reported io' pl'tviò!,s N .. 

Fìnland opposes EU rules on 

9­

The minimum level 
for legai person is 
€500 and the 
maximum level for 
legai person ìs 
€10,000. 

natural persons 
the addressees. 

are authority 
FSA. 

is the FIN­ ude of infringement; 
duration or frequency; 
perpetmtor's cooperation 
with authorities. 

20 IO, only l fine was levied 
against a UCITS management 
company for violatìons to 
fund rules The fine arnounted 
to€5.000. 

The minimum level 
for natural person is 
€50 and the 
rnaximum level for 
natural person is 
€tOOO. 

Penalty payment: 

The minimum leve\ 
for legaI person is 
€500 and the 
maximum leve! for 
legai person is 
€200,000. 

The minimum level 
for natural person is 
€100 and the 
maximum level for 
natural oerson is 

sanctions' harmonisation, as 
they would require a massive 
overhaul of exìsting legislation, 
most of which is in the criminal 
rcalm. The proposed minimums 
would by far exceed those 
available under F innish law 

The amount of not lower than 
twice the illicit benefit is 
excessively punitive and far too . 
broad. Many breaches of the 
UCITS Direetive are sal1ctioned 
by cri minaI law. There is the 
danger that Ihe principle of ne 
bis in idem is contravened, were 
criminal and admil1istrative 
sanctions lO overlap, resultil1g 
in an excessively burdensome 
regime for offenders (in this 
respect, thc Commission should 
focus on recilal 23 of 
Regulalion 106012009 on 
CRAs). 

The 10% criterion is 
disproportionatc, as il would 
translate inlo billiol1s of € thal 
might ultimately even darnage 
unil-holders. 
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Altematively, Finland suggest 
calibrating the amount of the 
fine with the annual tumover of 
the management company 
(already this is foreseen in· 
DirectivelO6012009 on CRAs, 
as amendcd by Regulation 
513120 Il - Articlcs 36a) and 
b) 
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SWEDEN 


'uctrsDirettiVe? 

The UCrTS Directive, as amended, has been implemented in Sweden by the Investment Funds Act (SFS 2004:46, LIF). 

For violations to authorisation requirements: 

Finansinspeklionen can issue wamings, orders and injunctions requiring UCITS companies to take specific action and I or han certain operations. Il can submit a protest lO the management company if 
one or more of the persons managing it does noI fulfillhe stated requirements and demand that this person no longer hold the position in question. If it does not adhere to Finansinspektionen's decision 
and take action, the management company's authorisation can be withdrawn, Authorisation may al so be withdrawn if the company has received it by subm.tting false or misleading information, or has 
not begun operating within one year from the time ofauthorisation, 

:}- ~hat p'Re:',o(: lfthe management company does not provide the information required by Finansinspeklionen, a late fee may be issued. Finansinspektionen has not yet begun charging late fees, but initial preparations 
IIdml~I~:trattye, ,ir lo do so are underway. lo conjunction with a han or iojunction, the management company can be issued a conditional fine (fines may not be directed at natural persons). Finansinspektionen may forego 
~alÌ~tjol!s;ate~ an intervention if thc breach is negligible or excusable, if the company rectifies the matter or if any other body has takcn action against the company and this action is deemed sufficient 
t!nvisage!1 , . ,l'I! ~. Finansinspektionen can also intervene against companies that conduct fund operations without having obtained authorisation lo do so. Finansinspektionen shatl in such cases issue an injunction Ihal the 

,lÌatillnali .i,.rules: company cease lo conduct the operations, 

'trilnsposiog;' *'Iè' 


For violalions to operating reguirements: 

Same as abovc. 

For violations lo disclosurelrcporting requirements: 

Same as above. 

Finansinspeklionen deems thal the presenl rules (that La, are also applied to other finaneial services providers) should also apply for violations ofthe AIFM Directive, 
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muumum lInd ~: 


2 '- Whatis the" 

. , 
maximurn.levef· or 
aàminlstratwe 

:. p~c:nniarY 
'~hdions~ 

90"""~ 

According to the The 
applicable 
provisions seI out in lO 
LIF, an management 
administrative company). 

competitive "race to thebe sufficient. Govemment relevant law, regulations and 
bottom" among jurisdictions, 

fine shall have a 
Bill 2007/08:57 specifies fund rules. In all, only 3 

such a standard remains 
minimum value of 

that thc deciding faetor for sanctions concemed theSEK 5,000 (approx. An intervention Fmansinspektionen difficult to set amongwhether or noI brcach of the UCITS-specific €553) and a agamst parties decisions can be jurisdictions where fundFinansinspektionen shall rules.maximum value of lacking aUlhorisation appealed to the industries are so diversified. A intervene IS if aSEK50 to conduct fund Administrative Courl. rcasonable level in one country, management company
operation torder lO would be too highllow inbehaves in a manner thal is

million (approx. cease operations) another.not in compliance with the 
€5.527.000). may be directed lo 

laws and olher statutes that 
However, il may not bolh legai persons 

apply lo the company, the 
exceed 10% of the and natural persons. 

fund rules, the artici es of 
management 

association or internai
company's lumover 

instructions that are based
during Ihe previous on a statue that regulates 
financial year. 

the company's operations. 
When selecting the 
measure, the severity of the 
breach should be taken into 
considcration based on the 
consequcnces it has had or 
could have for the 
securities market as a 
whole and for individuai 
investors. Consideration 
should also be given to the 
measure that sufficient 
and appropriate in reaction 
to the breach and thc 
effects the measure can 
have on unit holders. 
Fìnansinspektionen has 
considcrable freedom to 

- ~':WhOaré th~ 
.àdarisseeS~· Ii: flti . '" ','" l ~.; 

ì~g\!l; 
<pers!ln~ 'i natl\ràj 
pers~n~ ~th?", ~ 

'1; 

sanclions are d irecled 
legai persons (Le. 

Finnnsinspektionen 
responsible for 
application of 
administrative sanclions 
under the IFA. 

a pecuniary sanction. Only in 
2010, a fine of SEK 400.000 
(approx. €44.217) was dealt 

ft:~l1eiti~Pte~ousrl: 

9 -

against a management 
company for violations of 

.JFeedbàtk to: tbe 
é-omnussio"!l'S proposal (in a 

pl th,e~ illid~b,eÌleiit, ~ or !Io 
I!,,!er;; th~nro%oL ~UJ.\f 

The fine should be calibrated on 
the amount of the management 
company's turnover. Sweden 
highlights that although 
minimum standards are 
worthwhile to avoid a 
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decide itseif the level of 
intervention that is 
reasonable and the criteri a 
that should be taken into 
consideration. 
Finansinspektionen 
believes that thc most 
criticai criteria when 
assessing a breach are its 
severity, the frequency 
with which the breach 
occurred, any previous 
breaches, obslructions lO 
supervision and attempts lo 
hide breaches. F inancial 
slrength is relevanl when 
deterrnining Ihe size of the 
administrative fine. 

Cooperation from tne 
company can in some cases 
be viewed as mitigating 
circumstances, primarily if 
the company has taken 
measures to rectifY the 
deficiencies. 
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LATVIA 


For the violation of prior authorisation reguirements: 

Pubi ic wamings/reprimands indicating entity/pcrson responsible and nature of the breach; Other violations, if ofa ccrtain gravity, are punishable via criminal sanctio~. 

For the violation ofoperating requirements: 

The dismissal ofone or more natural persons (executives) trom the UCITS management body, as well as the dismissal of a depositary or of an auditor; 

Thc imposltion ofadministrative fines; 

The permanent withdrawal of authorisation for the take-up ofbusiness for fund management companies (i.e. license). 

For the violation of disclosure/reporting requirements: 

The dismlssal/replacement ofone or more natural persons (executives) from the UCITS management body, as well as the dismissal/replacement 01' an auditor; 

The imposition ofadministrative fines; 

The permanent withdrawal ofauthorisation for the takc-up of business for fund management companies (i.e. Iicense) 

Sanctions applicable lo UCITS funds are appropriate to apply al50 to non-UCITS (i.e. AIFM) funds, subjecl lo certain adaplations. 

":jJf;,aV:~i1abie,,m~illlllm~1 il L': 'ÀFè~!la$kifo " theyI~9~'jE~isleli~~~
a~~nÌ,axlm!lm a~u~t ~flçomm.issiOl!;s ;p~~~osal .j)nJ:a;~òr>l a ·whistre..; ~ 

~ .minimomilei'el/offines.i.e.no· 
~IOwer than 'tWice~,the amouJ!.t.' 
,of. tlie 'i!Ucit ben:efit, or no 
.tO,,\:11: thaÌl"l()'~fii of:AUM 
~e~tted iJÌ;pr~vious FY 
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The FCMC has thc 
righI to impose a 
penaI ty on the 
company and the 
custodian bank up to 
400 minimum 
monthly salaries 
(minimum salary is 

Legai persons, but in 
cases whereby the 
company's official is 
prohibìted from 
performing oì' hìs/her 
dutìes or acquiring or 
inereasing a 
qualifying holding in 

The Financial and 
CapitaI Markcl 
Commissìon (FCMC) 
shall be responsibte for 
the supervision of 
companies licensed by il 
and supcrvise Ihc 
operation of the 

I) Gravity I scriousness I 
magnitude of infringement; 

2) Duration or frequency; 

3) Perpelralor's 
motiveslnegligenee; 

No peeuniary sanctions. Only 
I warning lo a management 
company for delay in 
submitting annual report to 
FCMC. 

N/A The mentioncd minimum for 
fines is too high compared to 
the 400 minimum monthly 
salarìes (minimum satary is 
LVL 200, or approx. €278) 
mentioned under eotumn I. 

Noi specified. 

LVL 200, or approx. 
€278) for the 
violations above. 

a company, both. custodian bank. An 
administrative act issued 
by Ihe FCMC in 

4) 
cooperation 

Perpetrator's 
wilh 

Should these fail lo aecordance with the authorities; 

deler the Law on lnvcstment 
perpetration of Management 5) Economie cffects of 
violations, despite Companies may be infringement on investors, 
Ihe notices appealed in front of the third parties and in Ihe 
addressed by the Administralive Regional domestic market insofar as 
FCMC to the Court. thcse can be determined 
oftènder and Ihe 
expiration of the 
lime limils lo 
comply, a higher 
level of penallies, 
depending on Ihe 
violalions, can range 
from L VL 1000 
(approx. € 1.390) lo 
a maximum amounl 
of L VL 720 000 
(approx. 
€1.000980). 
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i :-",WhattyJÌ~r 9f 'I For the violation or l'rior authorisation requirements: 
administralive 
~~n~t,ò,~s; "'a:~\ Thc FSA sanctions thesc in cooperation with the police and Proseeutors Office. According to § 372 (2) Penai Code economie activily without activily licensc within a field of provision of credit, 
en~sage~' : ' ID'I insurance or financial services is criminal offence. The main course foltowed by the FSA is referring matters for criminal prosecution and publication of a public waming message. Economie activities 
nationa.l; ~ule~. in a field subject to a special prohibition, or activities without an activity license, other license, registration or Ihrough an unapproved enterprise in a field where such activily licensc, other Iicense, 
translloslDg '. the' registration or approvai of enlerprises is required, are punìshable by a pecuniary sanction or up to 3 years' imprisonment. 
UClTS Diréclive?' 

". ". '.";;'" 

For the violation ofol'erating requirements: 

The l'SA has broad competence to issue a precept ifthere are violations relating to operating requirements. It may suspend the public offer ofthe units or shares ofa foreìgn fund in Estonia. 

When the violation has been rnade by executives from the UCITS management body, then FSA has the right lo remove such persons. If needed, the l'SA can demand that the auditor of a management 
company be changed; an employee or a management company be suspended from work or demand thal performance of the dulies of a management company transferred by the management company to 
a third party be tennìnaled prematurely. 

If the addressee of a precept fails lo comply with the precept of the FSA, the latter may impose a penalty payment pursuant to the procedure provided for in the Substitutive Enforcement and Penalty 
Payment Act. In addìtion, if the addressee of the precept fails to comply with the precept of the FSA, the latter may apply other measures prescrìbed by this Act, includìng: revocation or the activity 
license of the management company; revocation ofthe authorisation for the foundation ofa branch; demandiog the removal of a manager of the management company by a courl. 

According to Penai Code for serious violation ofrestrictìons provided by law on investment ofassets is punishable by a pecuniary sanction. 

Depositaries may also be fined for fading to perform their obligations under the Investment Funds Acl. 

For the violation or disclosure/reporting requirements: 

If necessary, the FSA may issue an order whereby the Authority designates a term for the performance ofobligations, The order may contain a waming that upon failure to perfonn the obligations within 
the designated term, a penalty payment may be imposed pursuant to the procedure provided for in the Substitutive Enforcement and Penalty Payment Act. In addition, ifthe addressee ofthe precept fails 
lO comply with the precept of the FSA, the FSA may apply other measures prescribed by Invcstment Funds Act, includìng: revocation of the activity licence of the management company; revocation of 
the authorisation for the foundation of a branch; demanding the removal of a manager of the management company by a court. 

The l'SA has the right to disclose, in full or in pari, a decision, administrative act or contract under public law as of the date of its issue or conclusion if this is necessary for !he protection of investors, 
clients of financia! supervision subjects or the public, or for ensuring the lawful or regular functionìng of the financial market. 

There are lot or difterent possibilitìes to impose administrative fines for violation relating to public disclosure, disclosure of misleading or incomplete advertising or inforrnation about a publìc ofter or 
reporting requiremenls to the unit-holders (mandatory reports, documents, explanations or inforrnation) , but level of fines are remarkably low. 

No opinion insofar concerning the applicability ofthe above mles to non-UCITS funds. 
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The fine imposed on 
a legai person 
ranges from EEK 
500 (approx. €32) IO 
EEK 500,000 
(approx. €32,OOO). 

Misdemeanour 
Procedure both legai 
and natural persons 
may be subject to 
misdemeanour 
proceedings. 

. ·'Who are 

Extra-jud icial 
proceedings concerning 
the misdemeanours 
provided for in the 
Estonian Investment 
Funds Act are 
conductcd by the 
Estonian Financial 
Supervision Authority 
(FSA). 

comprehensive I ist 
mitigating and aggravating 
circumstances is seI by the 
Estonian PenaI Code. The 
extra-judicial body 
conducting the 
misdemeanour proceedings 
must consider these 
accordingly. 

The main mitigating 
circumstances are the 
following' prevention of 
harmful consequences of 
the offence, vo\untary 
compensation for damage; 
appearancc for voluntary 
confession, sincere 
remorse, or active 
a~sistance in detection of 
the offence; commission of 
the offence due to a 
difficul! personal situation; 
commission of the offence 
under threat or duress, or 
due to serv ice, financial or 

dependent 

a 
pregnant woman or a 
person in an advanced age 
etc. 

The corresponding lisI of 
aggravating circumstances 
is the following: self 
interest or othcr base 

,·IC available, 0lÌmber;OLl1 .~lf1tvaihìble, minimuro. 8: 
admìni~.lrativ~. '. ~u'nial:Y aod maxi!Dumamount o[ Co!Dmissiou's·. proposal 011 a 

.~s.. a.~di..O.11;S ; a.. \1.•il p'. 0.t~e~ ". !l?m1.?is,trapv....· .e,...• I!.etr.n~~.;1:1.'. •.mt.• !,im..u~. l~.vel. oCfines,i.e;. no 
,measures ap~bed'.dupn~ ssane~o'1-.s /l-ppbef 4!UI(I~, .lo,!er.than twiCe,the ampuot 
2007 -2010 . ,"' '2op7:t 2t10;. ',' ·~,!fth~~. ilJitit ilIn~fi~. or 00 

Feedback to : the 

cases were 
ali were 
sanctioned. 

legislatiòn with 
respect to financial crimes is 
presently being reconsidered. 

- . tower !than tO%~. ofAUM 
ùp6r1t'd i~ ptevioJs F\' ' 

~' 0; " ')< ::; "':" 'f' 

are significant 
differences in polices and 
definitions and m the 
intcrpretation of penai law 
between Member States. 
Estonian FSA supports the 
opinion that a high level of 
administratìve fines should not 
be an aim per se. The actual 
level of sanctions imposed 
should be adequatc to the 
violation and similar for the 
same type of violation 
regardless if it is qualified as a 
criminal or an administratìve 
fine according to thc nationa\ 
law of a Membcr State. It 
further believes that noI only 
the level of fmes, buI other 
coercive measures such as 
occupational ban, confiscation 
of the assets gaincd as a result 
of violation are also among 
effective ones in thc 
enforcement toolkit 

9 - Eustenèè' 
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motives, commissìon ofthe 
offence during a state of 
emergency or state of war; 
commission of the offence 
by taking advantage of a 
public accident or natura l 
dìsaster; commÌssion of the 
offence in a manner which 
ìs dangerous to the public; 
causing of serious 
consequences; commissìon 
of the offence in order to 
facilitate or conccal 
another offcnce. 
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LITHUANIA 


Under the Law on Collective lnveslmenl Undertakings, and the Code on Administrative Violation of Law (for nalural persons), the Securities Commission has a righI to: 


F or violations orauthorisat ion reguirements: 


Public wdrnings and reprimands, cease and desisl orders for infringements lo law provisions and those of sccondary legislation, fines, impose deadlines lo thc rectification of illieit behaviour, pmhibit 

conclusion of transactions for a defined period, suspend distribution and redemption of units/shares, appoint a temparary rcpresentative of the LSe to supervise activities, replace fund managers, 

suspend validity or licence, or withdraw it completely. 


For violations ofoperating requirements: 


Same as the above, but addilionally, the possibility to require the management company to replacc the depositary, or to fine the auditor. 


Far violations rclating lO disclosure/reporting reguirements: 


Ali ofthe above. 


Ali decisionslresolutions ofthe LSC are announced publicly, save for where publìeity may cause disproportionate harm to affccted persons or impair thc functioning ofthe market 

,'I Presently, the above sanctioning regime applies equally to both UOTS and non-UClTS funds, aIthough adaptations may be necessary, 

without a Iicence are 
fined an amount of 
up to LTL 200,000 

,6' ~~favailabl~ ,n.iunber 
admiltistrative,t.pecuniary
sancti~lIÌi, Ilnd.;;,othel' 
melÌsÌll'~f;:)appliéa1;:auring, 

. 20tO;,:; ',' 

7 - If atailable, rntljimuOl 
aud ma~iinllm amoibt of 
\iminisÌrilÌiye pecililiÌlr:)' 

t'1}(ed dQì!i~g,' 

8' ':- Feeàbaek (o,:the 9 1. .. Existcllcèì 
C01l!mission's :proposal on Il or a'. ~~'whistle­

level i!r;;6nes, te; '''ìI blowtft;". 
ntWic;e~l!fèamourft;l·. progr~~é 
• it benifit, or nu 

of.AUM 
s'~ 

.'/~i, 
legaI 

naturaI persons can 
be the addressees or 
the 

imposes 

the amount of the 

2007 one action 
brought upon 
management company for the 
infringement of the Law on 

have 
other 
loss 

any iiiegal proceeds 
generated, or any 

benefit received, 
and the aroounts . 
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(approx. €58.000); sanctions. Rules sanctions. The monetary damage incurred as a result Collective Investment (approx. €7250). of sueh pecunìarybenefit, loss 
thosc in brcach of applying lo natural fines shall be paid lOto of the infringement; Undertakings. In 2008 one avoided or the damage 
other regulatory persons are govemed the Stale budget not fine was imposed by the exceeded the amounts of the 
provisions up to 
LTL 100.000 
(approx. €29.000) 
for non-compliance. 
Where illegal 
proceeds have been 
generated and thcse 
exceed the 
maximum foreseen 

by the Code 
Administrative 
Violation ofLaw. 

on laler than within one 
month from the day 
from the receipt by the 
person of the decision of 
the Sccurities 
Commission IO impose 
Ihe fine. In the evenl the 
fine has not been paid in 
good faith the decision 

2) duration of the 
infringemcnt; 

3) Ihe amount of the 
proceeds, other pecuniary 
benefit or other benefit 
generated due lO the 
infringemcnt; 

Securities Commission to a 
company which was engaged 
in the business of 
management company 
without possessing the Iicence 
prescribed under Ihe Law on 
Collective Investmenl 
Undertakings. In 2009 one 
manager of a management 

In 2008 LTL 
(approx. €29.000) 
reduced to LTL 
(approx. €5792). 

100.000 
later 

20.000 

fines, the LSC shall have the 
right to impose a fine double in 
the amount of thc illegally 
generated proceeds, other 
pecuniary benefit, loss avoided, 
or the damage incurred, the first 
proposal for a level of fines 
seerns to be acceptable for the 
legai persons. 

by the applicable 
sanctions, the LSC 
has the right to 
sanction by 
doubling the amount 

of the Securities 
Commission shall be 
enforced in the manner 
established by the Civil 
Code of the Republic of 

4) circumstances 
mitigaling or aggravating 
Ihe liability. 

company was sanctioned. Tbe 
fine WdS imposed upon the 
forrner manager of 
management company for its 
failure, acting as the manager 

In 2009: 2 management 
companies were fined L TL 
1000 (approx. €289) and 
LTL 2700 (approx. €782). 

However, the abovemenlioned 
fines if applied lO lhe natural 
persons could be hardly treated 
as administrative sanctions -

of the ilIicilly 
gcnerated proceeds, 
of the loss avoided 
or of the damage 
incurrcd. 

Lithuania. Aclions of the suspected 
person taken oi his own 
free will in order to prevent 
the detrimental eifecls ol' 
thc violalion, to assisI the 
LSC in canying out the 

of the 2nd and 3rd pillar 
pension funds" lo comply with 
the requirements to avoid 
conil icts of interests and act 
in the best interest of fund 
holders. 

2010: warnings and Iicense 
suspension against certain 
management companies. 

generally the amounts of thc 
fines are expected to exceed the 
threshold of the adminislralive 
sanctions and probably shall be 
assessed as eriminal sanctions. 
Therefore certain alterations of 

investigation, lo fines applicable to individuals 
compensate for the losses would normally have lO resull 

Natural persons, 
fined an amount 
from L TL 2,500 
(approx. €725) lo 
L TI, 5,000 (approx. 
€14S0) for Ihe 
failure lo comply 
with the LSC's 
resol utions, or 
interference in the 
canying oul of its ils 
dulies. 

or IO undo the damage, 
shall be consìdered to be 
mitigaling circumstances. 
The LSC may decide to 
deem other circumstanccs 
not specified as mitigating 
as welL Tbe disgorgement 
of iII icit profits is 
considered as a mitìgating 
cìrcumstance. Aggravating 
eircumstances, e.g. 
impedìng of the 
investìgatìon procedure by 

Tbesc violations were not 
specific of UCITS funds. 
Legislation applies to 
bother retail and alternative 
investment vehicles. 

in neccssity to criminalize these 
actions in the framework of 
national legislalìon and 
thereforc would be relatcd lO 
lengthy legislative procedures. 

A fine of the amo unI 
from L TL 2,000 

a person suspeeted, rel'usal 
to cooperate with the LSC, 
recìdlvism etc. are also 

(approx. €S80) lo taken inlo account, 
LTL 10,000 
(approx. €2.900) is 

although their 
exhaustive. 

list is 

for Ihe failure lo 
comply with Ihe 
laws regulatl~ 
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pension 
associations, 
pension fund 
management 
companies, 
operation of pension 
asse t depositary. A 
fine of the amount 
from LTL [,000 
(approx. €290) to 
LTL 5000 
€1450) is for 
fai[ure to comply 
with the laws 
regulating the 
activities of 
investment 
companies wilh 
variable capitaI, 
c1osed-end type 
investment 
companies, 
management 
companies, holding 
companies, publìc 
investment 
companies. 

A fine of thc amount 
from L TL 3 000 
(approx. €869) IO 
L TL 5 000 (approx. 
€I 450) is levied for 
fai Iure to comply 
with the laws 

the 
of 

deposilory. Fines for 
auditors range from 
LTL 2000 
€579) IO LTL 
(approx. €1448). 
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l' -, .What, types <tf I For violalions relaling lo aulhorisation reguirements: 
adrninis,traJive 

~al1~tiol1sl!~ed The Polish Financia! Supervision Authority (PFSA) L, empowered to publish wamings indicating entity or person responsible for a breach of law. 
-:nvisaged ,'In ~ 

, ~atioDal " rules'l N . h d d' rd '" I d 
'O , "". t"h"" elt er (ease an eSIsto ers or peeumsry sanctlOns are eontemp ate .transpOslJlg . e" 
ÙCì'rS.Dfre"ttiv;e?, , 

'f··" <:: S, ;; o,,.. 

For violations relating to operaling requirements: 

The Polish Financia! Supervision Authority is empowered lo publish wamings indicating enlity or person responsible for a breach oflaw, Polish VClTS funds do nOI issue securilies thus Ihe public offer 
is noI the case of tbe PoIish UCITS. The PFSA is empowcred lo givc lemporary injunclionlreslraining orders in case of securilies of foreign VCITS thal inlend to admit their securilies IO public trading. 
Also, it is empowered to order the dismissal of one or more natura! persons (executives) from the UCITS management body and of a depositary or of an audilor. The PFSA can also impose fines 
(including for vio!alion of delegation requirements, mles ofconducI, and for those relating IO deposilaries). The wilhdrawal of a license IO provide services is also foreseen. 

Fines are applied against management companies, depositaries, distribulors, Iransfer agents, entilies commissioned by a managemenl company to earry oul ils responsibilìlies, persons acquiring or 
subscribing for shares in a management company or persons not nOlifying of a disposal of shares in a management company, foreign funds, paying agenls, representatives of foreign funds, foreign 
management companies (sanctìons against foreign management companies may be imposed only as a definitive measure). 

For violations relating to disclosure/reoorting reguirements: 

The PFSA is empowered to publish public warnings indicating entily or person responsible for the breach of the !aw, including a description of the nature of the breach. Moreover, sanctions include Ihe 
dismissal of natura! persons, as well as that of an auditor, the imposilion of fines and the decision to permanently withdraw the provider's licence. 

Otherspecific sanctions (as mentioncd in tbe 2010 CESRmapping exercise) are: 

• prohibiting shareholders from exercising their voting rights when their intluence proves detrimental lo sound and prudent management by the management company, observance of the principles of 
fair trading, or due protection of tbe interests of unit-holders or ordering shareholders to sell their shares (similarly, ordering persons who indirectly acquired shares in the management company to 
terminate such infl uence); 

• ordering lo amend an investment fund's Articles of association; 

• ordering management companies to replace management company's management and supervisory board members, employees of the management company or the enlities commissioned by a 
management company to carry out its responsibilities, who have a material in!luence on the fund's activities or to replace persons designated by a depositary IO carry out its responsibilities; 

• ordering a fund to replace its depositary; 

• revoking the authorisation for distributors; 

• prohibiting further sale ofthe units of foreign funds (properly speaking il is a preventive measure no! the sanction); 
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• demanding that a management company discontinue the breach of the regulations in force in other Member State; 

• prohibiting a management company from conducting activitìes in other Member State; 
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.fI. - "If;:~v~iI~blj; nnmber 'Ìlf' 
. a"'ministratiV;e; iJeénJilàry 
'. SIlIICtiOns ·'('and·'·, othe1' 
;meaSllres tapplied' during 
~OÒ.7 ~.20.lo{ .• 

~~ 
No maximum or 
minimum level of 
fines has been 
reported by the 
PFSA. 

legai 
natural persons. 

In 

the Commission's 
consultation questìonnaire 
are not explicitly foreseen 
under Polish law. 
However, the PFSA has 
the right lO impose a fine 
taking into account every 
one of the mentioned 
factors by the Commission. 

During 2008-2010, there were 
17 cases of infringements to 
the UCITS regulation. Ali 
resulted in sanctions against 
offcnders, ali of which were 
of the pecuniary type. 

The amounts during 2008 ­
20 I O ranged from PLN 
10.000 (approx. €2.500) to 
PLN 800.000 (approx. 
€200.000). 

Polish authorilies consider thal 
fines should not be based on 
illicit benefits as they are not 
always deterrnined. AUM as a 
measure is proper and 
proportionate, although there is 
no need to seI up a mìnimum 
The AUM would also not be 
appl icable lo natura! persons. 

According to an earlier 
answer (to the 2010 CESR 
mapping exercise), Polish 
authorities may look more 
c\osely at the following: 

a) the impact of 
irregularities on 
functioning of the capitai 
market and the interests of 
unit-holders; 

b) the types of 
irregularities and actions 
taken by an entity to 
eliminate them In the 
future; 

c) detection 
irregularities by an 
itself. 

of 
entity 
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authority 

AIFs. 

CZECH REPUBLIC 


For violations relating to authorisation reQuirements: 

Public warnings are issued by the competent authority in case there is a need to wam investors (e.g. in case of unauthorized colleetive investment schemes). The domcstie lawalso provides for public 
reprimands indieating entity and nature of the respeetive breach. However, the Czech competcnt authority (CNB) does not use such measure very often. The CNB has a statutory duty to publish thc 
verdict of every sanction decision that carne into foree (this is not considcrcd a~ a sanction in the strict sense ofthe word). The imposition of administrative penalty is possible in this case and in generaI, 
the competent authority can impose remedial measures (including cease and desist orders) on a personlentìty that is subject to supervision in case of violation of Law/prospectus/depositary 
agreementlmanagement contracI. 

For violations relating to operating reQuirements: 

Dismissal of a depositary or auditor is a possible remedial measure, as well as forced administration in case of serious breaches of law. Furthermore, the change of management company can be imposed 
the investment company or the common funds may be ordered to be transferred to other management company. The imposition of administrative fines for the violation of delcgation requirements, 

mles ofconduct of the management company and the depositary is possible as well as withdrawal of license in serious cases (insolvency, no activity, breach of capitaI adequacy, etc.). In generaI the 
competent authority can impose severa! remedial measures upon a personlentity that is subjeet to supervision in case of violation of Law/prospectus/depositary agreementlmanagement contracI. The 
competent authority may for example impose a temporary suspension of thc issue andlor redemption of UClTS units or change thc scope of authorisation of thc management company. 

For violations relating to disclosure/reporting reguirements: 

Dismissal of an auditor is a possible remedial measure, as well as forced administration in case of serious or repeated brcachcs of law and existing threat to thc investors. Furtherrnore the change of 
management company can be imposed. The imposition of administrative fines is a common and prevalent measure for violations relating to disclosurc duties. In scrious eascs thc Iicense could also be 
withdrawn (when the authorisation was issued on the basis of false or incomplete information or when there was substantial change of the conditions for authorisation). In generai, the competent 

can impose remedial measures upon a personlentity that is subjeet lo supervision in case of violation of Law/implementing acts/decision of the competent authority/EU 
regulations/prospectus/depositary agreementlmanagemcnt contracI. Ordering an extmordinary audi! of fund assets at the cxpense of thc fund is also a possible rcmedial mea~ure in cases of ascertained 
shortcomings in the audit or when thc auditor fuils to fui fil its reporting duty. The verdict of the administrativc deeision in force (including the name of the entity/offender, brief description of the 
unlawful conduct and thc type of inflicted sanction) is systematically published on the website of the competent authority. 

Sanctions applicable under UCITS would be appropriate also for the AIFM regime, although doubts remain as to the enforcement of sanctions vis-à-vis non-EU AIFMs that scII and market non-EU 
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2 • WbattLtbe 3 ~'Who are 
,mrDlmum . .lInd. addressees~()f . tbe 
. ~~imu:m level.(I,~:•.admiiltstJf!ì~Ii!'· • 
adnìtDìstrative . ,'j:sànCtions: " },'legal 
peculib.i:'y· . '. perSons, 'lÌ~~ral 
sanction$?' oersons. both? 

peeuniary 
National 

5 .'~ ~WJ..at are. tli~lI\aiD 

The fundamental eriteria 
that shall deterrnine the 

No infringement was 
recorded for 2007. For the 

Revenues of the management 
company are a more appropriate 
criterion sincesanction is not 

stipulated by the 
law, but the amount 
or the fine imposed 
in every single case 
shall correspond to 
the nature and the 
gravity of the 
infringement The 
maximum level or 
fine laid down in the 
Act implementing 
UClTS Directive 
amounts to CZK 
20.000,000 (approx. 
E800.000), 

The maximum 
amount or the fine 

that can be 
in these 

cases on natural 
persons amounts to 
CZK 5 000 000 
(approx. €200.000). 

final amount of 
administrative fine and that 
are defined by the Act 
implementing UCITS 
Direetive are as follows: 
the gravity of the illegal 
behavior, the manner in 
which the offence was 
committed, eireurnstances 
under whieh it was 
committed and 
consequences resulting 
from the offencc, 

Il shall be, however, noted 
that there are some of the 
othcr crileria thal cnsue 
either from established 
case-Iaw of higher courts 
or from the CND's 
practice, For example, the 
amount of damage (illieit 
gain) caused by the illegal 
bchavior, financial strength 
of the offender, duration of 
the illegal behavior and 
systemie consequences of 
the illegal behavior, 
offender' s cooperation 
with the competent 
authority and compliance 
history of the offender. 

period 2008-20 IO, there were 
7 recorded infringements 
(only Irelating to a UCITS 
fund), of which only 5 were 
effectively sanctioned with 3 
permanent withdrawal of 
license to previde investment 
management services, and 3 
fines amounting to a total of 
E5LOOO). 

In 2008: From CZK O to 
CZK 50,000 (approx, 
€2,000) 

In 2009: From CZK 
750,000 (approx. E30,000) 
to Max CZK 1,000,000 
(approx. €40,000), 

In 2010: Not specified. 

they represent 
the own assets of the fund 
management company. A 
minimum level of fines risks 
disregarding the principle of 
sanction individualisation, with 
the consequence that a 
prescribed minimum may be 
disproportionate and possibly 
also sanctionable as 
unconstitutional by the Czech 
Constitutional Cour!. Moreover, 
it is not appropriate also in the 
light of the other criteria the 
CND has to take into account. 

149 



SLOVENIA 


The Investment Fund and Management Companies Act (ZrSDU) implements the UCITS Directive 

For violations to the prior authorisation requirement: 

Public warnings / admonitions (even on the SMA's website); 

Temporary prohibition of offering invcstment management services; cea~e and desist orders to el iminate violations, fines, 

For vlolations to operating requirements: 

Same as above, but additionally injunctions and temporary restrictions to the marketing and issuc/redemption of units/shares; the dismissal of cxecutives from company boards (the lalter may also be 
reached hy a letter of admonishment), ban for certain natural persons from exercising functions in asset management; fines (e.g, for violation of delegation requirement~, rules of conducI or those of the 
depositary); peunanent withdrawal oflicense. 

For violations to disclosure/reportmg requirements: 


AI! ofthe above, and additionally, the dismissal ofthe auditor. 


SMA considers that the current regime for UClTS will be appropriate for AIFM (i,e, non-UClTS) funds as welL 


4·,:'" Who are: the 6-',.If availlible,";Ìlurnher ·of :7; " U avari.b_." rninim"mi -'Feedback :t~~ the 9 ~"Existence 
li lith~:rities respo~sible admfuistnitive .. :~cuniary iÌ~1:'~Xirn~~~;~mOlln! ory of~>'whistle­
,for ,the;~pplicatioÌl'ot;, sa!lCij~~~~ ...a~d:: ~::?!~er blòwet""; '.l~tratwe;ipoc.unlary . 
the ..'.' ·.·~ll::d~ilÌistrativeiI measl!r:e~t~~'!IPplled ,'~. 4unng !lii:~ .appli~d;:a.l\riÌlg PrQgr~th~e 

'lIctions'l n;' .• 2007 " 2010 ii 2007 ':~26jO .• 
;~ , 
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Major Violations The addressees of the Security Market Agency According lo Minor Year 2007: Year 2007: Tbe SMA does not see the need No 

committcd by ~ administrative (Agencija za trg OtTences Act, the main to modify the slalus quo. 

person (management 
company, custodian, 
othcr legaI person, 
sole proprictor, self­
employed person): 

Minimum: €L250 

sanctions are legai 
and natural persons: 

Management 
company 

- Custodian 

vrednostnìh papìrjev) is 
responsible for the 
application of the 
administrative 
sanctions. 

crileria to take into account 
to set the level of the 
administrative pecuniary 
sanctions within those 
Iimits as prescribed by law. 
Tbe lnvestments Funds and 
Management Companies 
Act (or the Govemment 

6 out of which 3 for legaI 
persons (management 
company) and 3 for 
responsible persons of the 
legaI persons (the responsible 
person or a management 
company); 

Minimum for legai person 
(management company): 
€600 EUR; minìmum for 
responsible person of the 
legai person (the 
responsible person or 
management company): 
€IOO; 

Maximum: 
€125.000 

Responsible person 
of the management 

Regulation or Loca\ Self­
Governrnent Ordinance) 
considers the grav ity of the 

Where gravity of 
offence is 
particularly severe 
(amount of damage 
caused or the 
amount of acquired 

company 

Responsible person 
of thc custod ian 

. Other legaI person, 
sole proprietor or a 
self-employed person 

offense, the offender's 
negl igence or intent, as 
well as the following 
mitigating and aggravating 
circumstances: 

Level of offenders 
responsibility; 

Year 2008: 

7 initiated procedures, of 
which 6 involved pecuniary 
sanctions (misdemeanour 
cases); 

Maximum for legai person 
(management company): 
1:'2.000; maximum for 
responsible person of the 
legai person (the 
responsible person of 
management company)' 
€700. 

i!legal proceeds, or 
due to offender's 
intent of unlawful 

- Natural person - Motives for committing 
minor offence; 

Year 2009 

gain) a fine of 
€4LOOO to €370.000 - Degree of threat or 

28 initiated procedures, or 
which 6 involved pecuniary 

Year2008: 

shall be imposed on 
the offender who is 
a legai person, sole 
proprietor or a sclf­
employed person. 

violation of secured good; 

Circumstances, in whìch 
offence was made; 

- Prcvious life of offender; 

sanctions 
cases); 

Year 2010: 

(misdcmeanour 
Minimum for legai person 
(management company): 
€800; minimum for 
responsible person of the 
legai person (the 
responsìble person or 
management oompany): 

Offender's personal 13 ìnitiated procedures, of €80; 
Minor Violations cìrcumstances; which 2 involved pecunìary 
committed by the sanctions (misdemeanour 
legai person: Offender's behaviour cases). 

Minimum: €400 
alter committìng minor 
offence, especìally if 

Maximum for legai person 
(management company): 

he/she compensated the €3.300; maximum for 
Maximum: damage. responsible person of the 
€125.000 legai person (the 

responsible person or 
management company): 

When meting out a fine 
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(pecuniary sanction), the €330, 
offender's economie 

The responsible 
person of the k&!!! 
person: 

situation, amount of wage 
and other incomes, 
propcrty and family 
obligations are also taken 

Year2009: 

Minimum: €I25 

Maximum: €4. 100 

in considcration, For legai 
pcrsons it is economie 
power and previous 
sanclions, 

Minimum for legai person 
(management company): 
€USO; minimum for 
responsible person of the 
legaI person (the 

lf the gravity of the 
oftence is 

Previous sanctions (in case 
fines and warnings) cannot 
be taken into account as 

responsible 
management 
€125; 

person of 
company): 

particularly severe 
(amount of damage 

mitigating circumstance, if 
more than three years past 

caused or the between final provision or 
amount of acquired final judgment and a ncw Maximum for lega! person 
illegal proceeds, or minor offence. (management company): 
due IO offender's €200,000; maximum for 
intent of unlawful responsible person of the 
gain), a fine of legai person (the 
€2,500 to €12,000 responsible person of 
shall be imposed on management company): 
the offender who is €6.000, 
the responsible 
person of the legaI 
person, the 
rcsponsiblc 
of the 

person 
sole 

Year 2010: 

proprietor 
responsible 

or the 
person Not specified. 

of the self-employed 
person, 

The responsible 
person of the legaI 
person who 
committed minor 
violation: 

Minimum: €40 
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Maximum: €4.IOO 

Violations 
committed by the 
natural person 

Minimum: €125 

Maximum: €1.200 

If the gravity of the 
offence is 
particularly severe 
(amount of damage 
caused or the 
amount of acquired 
illegal proceeds, or 
due to offender's 
intent of un Iawful 
gain), a fine of €400 
to €3.600 shall be 
imposed on the 
offender who is a 
natural person. 
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AUSTRlA 

For violations to thc prior authorisation requirement: 

The Austrian legislation provides for thc following administralive sanctions with regard lo violations relating to prior authorisation: public warnings/reprimands; cease and dcsist orders; administrative 
fines. The offering of foreign collective investment funds in Austria without prior notification to!he FMA or offering Austrian collective investment funds (including Master-Fceder Structures) without 
prior authorisation by the FMA constitutes a criminal offense under Austrian Law and is prosecuted by criminal courts. 

For violations to operating reguirements: 

The Austrian legislation provides for the following administrative sanctions with regard to violations relating to operating requirements: public warnings/reprimands; cease and dcsist orders; imposition 
of temporary restraining orders; dismissal ofone or more national persons; administrative fines; permanent withdrawal ofauthorisation. 

For violations to disclosurelreporting requirements: 

The Austrian Icgislation provides for the following administrative sanctions wlth regard to violations relating to reportingldisclosure requircments: public warningslreprimands; ccasc and desist orders; 
dismissal ofone or more national persons; administrative fines; permanent withdrawal of authorisation. 

Making false declarations in a prospect, a key investor information document, an annual report on the financial year or in information on the proposed merger to unit-holders constitutes a criminal 
offense under Austrian Law and is prosecuted by criminal courts. 

FMA does not publish sanctions on a systematic ba~is. 

Alignment ofthe sanctions regimes between UCITS and AIFM is appropriate, although differences should apply to sanctions discir>lining the marketing regime and the depositary functions. 
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2 - Wbat 
minifililm 
maxiinum level 

7 - U.avàilable, mbiimuqfd 8 
and ;j.'1I1imum lìIrnODnt ~j' 
admibistrativJ peculliàry 

9- Existence 
;ofa 'whistle­

... blower'. 

adwinilltrati;Ve 
péi'unlary •. "... 

'. slÌllctions 'a~ìJlied d@iing 
.~7 - 20!~C' ;k.'· 

. progr,awme 

SaÌlctiolts? 

There is no 
minimum level of 
sanctions. The 
maximum ranges up 
to €75,000 per 
violalion 
(accumulation of 
violations is 
possible) or up to 
six weeks 
imprisonment. 

generaI 
directors of 
investment fund 
management 
companies as 
responsible 
representatives of the 
legaI person are the 
addressees of the 
administrative 
sanctions. lt is 
possible to nominate 
a natural person in 
charge who is 
responsible for the 
legaI compliance in 
certain areas (e.g. 
marketing, 
management) and 
subject of the 
proceeding. 

responsible for 
application of the 
administrative 
sanctions. I n case of 
aggravated violations 
the criminaI courts are 
responsible. 

The FMA may take into 
account al[ criteria I isled in 
the Commission's 
questionnaire when 
imposing administrative 
fines. [n this regard, the 
Austrian Code of 
Administrative Penalties 
establishes a flexible 
syslem that takes into 
account an open ended lisI 
of aggravating and 
mitigating 
criterialcircumstances 
when settling a fine. There 
is no hierarchy of these 
criterìa, i.e. illicit profits 
may be taken into account 
but may not be the only 
decisive erìleria or prevail 
on other (possibly 

infringements dealt with 
amounted to I I, ali of whieh 
were fines for a total of 
€2.500. Other measured 
included 13 cease and desìst 
orders. 

[n 2009: 
infringements 
amounted IO 

Number of 
dealt with 

197, 123 of 
which were fines for a total of 
€S.500. Olher measured 
included 14 cease and desist 
orders. 

Finance: 
Harmonisation on minimums 
appears difficult as they IO not 
provide the level of discretion 
neeessary to ensurc the 
proportional ity of the imposed 
fine with respect to the nature 
of the violalion. Choosing 
AUM as a parameter would 
Icad lo an exaggerated level of 
fines. 

Reply from the Austrìan 
Fìnancial Markets Authoritv 
(FMA): the FMA suggests 
establishing minimum amounts 
of Ihe maximum instead. The 
eriterion of twicc the amount 

mitìgating) circumstances 
of a given case. Il is further 
noted that the financial 
strength of the perpetrator 
is a generaI criterion which 
does not explicitly refer lo 

[n 2010: Number of 
infringement~ dealt with 
amounted lo 221, 165 of 
whieh were fines for a total of 
€S.SOO. Other measures have 
not been specified. 

for an iIIieit benefit (if 
quantified) may be supported 
although it ischallenging to 
quantify the benefit The 10% 
criterion does not find support 
for the abovementioned reason. 

assets under management Altematively, a minimum 
amount of an upper limit 01' 
fines may be established, e.g. 
the amounl of management fees 
of the previous financial year 
(thereby also reflecting the 
eompany's tinancial strength 
and thus ensuring 
proportionality). 
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The administrative sanctions rules of the Gennan Investment Act (lnvestmentgesetz - "lnvG") concern infringements of notification-, publication- or accounting obligations or with infringcments of 
administrattve 
l - WhatétYpes or 

investrnent rulcs. 
slIn4:tioris 8t;'e :. 

V iolation relating lO (;lrior authorisation: 

In case, a management company commences business without the required permission, BaFin may order the company and the members of its bodies to discontinue such business operations immediately 
and to settle such transactions without undue delay (section 17c InvG). Moreover, any person who carries on the business of a management company without thc rcquired licence insures a penalty and 
shall be punished with imprisonment ofup lO Ihree years or with a fine (section 143a InvG). 

The license of the management company may be revoked, or alternatively, the senior mangers I executives are dismissed from his/her position in the management company (section l7a 1mG) 
particularly in cases were license conditions are no longer met and in case of ongoing inmngemenls of provisions. Sanctions are also applicable wilh regard to mergers or master/feeder investments 
(e.g., fines with regard lo merger infOffi.ation or inveslment restrictions for masler fceders. 

For violations of o(;leraling rules reguirements: 

The BaFin may withdraw the license of the management company and the executives may be dismissed. This would generally also imply a permanent ban for the person from exercising executive 
functions in the asset management industry. BaFin may also dismiss the auditor. The management company shall notifY Ihc BaFin of the auditor thcy have appointed immcdiately after making the 
appointrnent. Within one month of the receipt ofsueh notification, BaFin may request the appointment of a different auditor if thìs appears necessary to achieve the object ofthe audit. 

BaFin may also dismiss the depositary. According to section 21 paragraph I InvG the appointment and any change ofthe depositary is subject to authorisation by BaFin and according to sectìon 21 
paragraph 2 InvG BaFin may order a change ofthe depositary, parlicularly in cases where the depositary does not adequately fulfil its duties by law or contract or breaches of capitai rcquirements. 

However, the rules in seclion 143 InvG concerning administrative fines deal mainly with infringements of notification-, publication- or accounting obligations or with infringements of investment rules, 
but not with generai rules of conduct or depositary duties. Note also, that the sanction with administrative fines according to section 143lnvG requires at leasl a negligent act, which in practice may be 
difficult to evidence. Much more practical is therefore the following measure: BaFin may issue administrative acts (e.g. any orders according to seetion 5 InvG) which are enforceable by appropriate 
measures of compulsory execution (Zwangsvollstreckung), for example imposition of penalty payments (Zwangsgeld» which may also be higher than the maximwn levels in case of administrativc fines. 
Zwangsgeld is intended a~ an enforcement measure lo coerce compliance with an order or decision, more than as a sanction as such. It can be ofan amount up to €250.000. 

Far violations to disclosure I reporting reguirements: 

The Dismissal o[ executives or the withdrawal of the license may be ordered by BaFin in case of ongoing violation of requirements. Also, as specified above auditors may be dismissed by BaFin. 
Violalions rclating to disclosure or reporting requirements are al so subject to sanctions with administrative fines as detailed in a catalogue in section 143 lnvG. 

Bafin expccts the UCITS sanctioning regime to be efficienl for the purpose of sanctioning non-UCITS funds under AIFM. 
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2 . - . What is the 13 ".~~if a're tbe 4 .,/S'WbfJ are the ,5;kWhat lire the ... .. 8 ;:Feedback to 

minimum andadd~§s:ees'òr the 
 3utboHti,s ~esponsible iiitèl'ia. to take. iò!o 

',ritaximnm level òr. admjoistrative . ,(dr the' .application 'aecount to set tbe .Ievel·of 
administrative " 'sanetions: thé 
pecuoiary 
sanctions? 

Main criteria 

administralive Supervisory determinalion of the level 
 administrative 

administrative sanctions can be (Bundesanslail of the administrative 
were column 6. 

tines are unnecessary as 
sanclion can, mainly natural persons (for Finanzdìenslleislungsau sanction are (i) if the 

2008 
national regulators are already 

in the cases of example managing fsicht "BaF in") is offence was committed 
made use of other appropriate 

equipped with belter measures 
infringement of directors of the rcsponsible for the wilfully or negligently 

and effective supervisory 
for ensuring proportionality. 

ìnveslment rules, be managemenl application of (please refer lo answer in 
instruments (issue of an 
administrative act which is 

punished with an or legai administrative column 2 above) and cnforceable by appropriate 
administrative fine cxample sanctions. thc "degree measures of compulsory 
of up lO e50.000 management unlawfulness" execution 
(maximum Ievel). In company itselt) or (Unrechlsgehalt). Thc (ZwangS1JOIISlreckung), for 
othcr cases, i.e. for even both. German Administrative example imposition of a 
violation of Offenses Act (OWìG) penalty payment 
notificalion, considers furthcr criteria, (Zwangsgeld). Bafin admilted 
pubi ication and among which the financial that lower degree 
accounling strength of the offender. infringements (Le. the 
obligations, an violation of investment limit 
adminislrativc rules) were dealt with via 
sanction of up lo early contacts with offenders. 
elOO.OOO These measures, accompanied 
(maximum level) by wamings or notices, have 
can be dealt. There proved sufficient throughout 
are administrativc the whole 2008 - 2010 period 
sanctions for to discourage infringements. 
offcnccs eithcr Only 3 formai warnings have 
committcd wilfully been issued sincc 2008. 
or ncgl igently. 
Please noIe thal 
negligent aclions 
can only be 
punished with a fine 
of up to the half of 
the maximum level 
seI out above. 
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'1 - What types or. 1 For violations to the prior authorisation reguirement: 
administrative 

sa!ld~o'!tS ~;fé' Publication of warnings, cease and desist orders, the National Bank of Slovakia (NBS) is cmpowered to order the termination of the unlicensed activity and to impose a fine of up to €l ,000,000 when 
enr~«ged ;"~l!n' the conditions for prior approvai are infringed. ThlS rule also applies to infringements of rules settled for usìng the required mark and violating of duties to provide the NBS with information relating to 
ul!tiòual .-ules winding-up and Iiquidation of a fund, 
!l'llusposing . . the 
,WCfTS Dire:ctive? 

For violations to operating reguirements: 

Apart from issuing public wamings, if the NBS finds out that the supervised entity has violated or is violating thc Act on Collective Invcstments, fund rules, thc rules of incorporation, the conditions 
stated in a Iicense, a duty to provide the key investor information or that it has violated a separate legaI regulation which applies to its activities, or that il ha~ not fulfilled a measurc imposed by a 
decision of the NBS, the NBS shall: al order the termination of an unlicensed activily; b) restrict or suspend Ihe management company, foreign management company, or foreign collective investment 
undcrtaking from perfonning one or more licensed activities; or c) revoke a license, 

Morcover, it shall a) suspend for a defined period and to a defined extent the use of a fund's asseL~ and the issue of units; and b) suspend or restrict the distribution of securities of 
investment undertaking for a defined period (max. up to I within the territory of the Slovak Republic. [t shal! have the powers to order a change of the depositary and the 
change, recaI! and nominate the compulsory administrator fund's a~sets, or order a cbange of tbe liquidator and the conditions of the or it shall order the replacement of pcrsons on the bodies 
of the management company, the replacement of management employees reporting directly to the board of directors who are responsible for professional activities, and the replacement of the employee 
rcsponsible for internai control and b) where a person has ceased to be trustworthy as a result of being validly fined, a management company, foreign collectivc investment undertaking or foreign 
management company is obliged immediately dismiss such person from his/her position. 

Where a person has ceased to be trustworthy as a result of being validly fined, a management company, foreign collcctive investrncnt undertaking or foreign management company is obllged to 
dismiss such person [rom his/her position. Subsequently such person can noI become mcmber of management company bodies, because by losing trustworthiness it is impossible for 

(according to law) prehminary approvaI from the NBS to be appointed or to receivc authorisation Thc NBS shall rcvoke a license for the establishment and activities of a management 
company where a series of conditions materialize. 

For violations to disclosurc/reooning reguirements: 

In addition lo the above where applicable, the NBS shall require thc correction ofaccounting records or other records in accordance with the findings ofthe NBS or an auditor, and require publication 
of thc correction of incomplete, incorrect or mise infonnation which the management company, foreign management company, or foreign collcctive investment undertaking ha~ published. 

AH ofthc above sanctions and published and disseminated on a systematic basis. 

Thc NBS considcrs thc UCITS sanctioning regime to be appropriate for non-UCITS funds. 
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GREECE 


The Greck law for the transpositton ofUCITS (2009/65/EC) is eurrently bcing reviewed. 

The distinetion ofviolation eategories as identified by the Commission is not replicated at the nationalleveL However, the Hellenic CapitaI Markets Commission is empowered lo issue reprimands, as 
well as pecuniary sanctions within limits specified under column 2). 

Where infringements have been knowingly committed by natural persons, Ihey shall be punished wilh imprisonment of al least 3 months IDlì!. fines ranging bclween €50.000 and €300.000. 

Publications are always foreseen save whcre they risk destabilising financial markets or risk causing disproportionate damages lo parties involved. 

Another provision of the draft law also stipulates that the Hellenic CapitaI Market Commission, may, among other things require the cessation of any practice that is contrary to the provisions of the 
UCITS law and the decisions implementing the law, request the freezing or the sequestration of assets, rcquest the temporary cessation of professional aclivity, require Ihe suspension of the issue, 
repurchase or redemption of units in the inlerest of the unit-holders or of the public, withdmw thc authorisahon granled lo a UClTS, or management company or the approvai granted to a depositary. 

F inally, the Hellenic Market Commission may requcst the correct rcpetition of an inaccurate disclosure submitted by a management company of ucrrs and may ask the relevant supervised 
entity to refrain (rom behavior in the future. 

The Hellenic Capital Markets Commission considers the UCITS sanctioning regime to be appropriate for non-UCITS funds, subject to appropriate adaptations, 

S Feed~atk~,2tò . ~the 
minime . COll'lmissi~l~:,~J~~0~3S~1on a 
inaxi,ùlÌli9- nlÌoimumifi!Vel.6f fines, i.e. no ' 
a4ininiJtiatlve I~wer:.ttr.t~twiéè the amoMt 

-pewniary of;.t..f;iIlièit benefit, or;.J!0 
sànctioos? . lo~~r thao lO% ofÀlJM 

reMrted io previoùs FY ... 
• • >i.,ç._ 

F or legai persons: The draft law providcs minimum Favourable to minimums, I No 
fines have an upper administrative 

Capitai 
maximum amount although thresholds should be 

limit of €3.000,000, sanctions are both 
Markets Commission indicatively the following I (fines) 

revisìted taking inlo account the . 
or an amount equal legai and natural 

criteria for the setting of administrative pecuniary 
size of the fund industry. 

to 1wiec lhe amounl persons. 
administrative sanctions: sanctions applied during 

2007, 2008 and 2009 are 
of the iIIieit bencfit (€ I,OOO.OO €3,00000),a) The impact of the I In 2008: 7 sanctioned cases (4 

(€300.00 €5,000.ool and 
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obtained. violation on the proper ofwhich fines). (EI,OOO.OO - E8,00000) 

funetioning of the market; respeetively (per 
infringement aseertained). 

b l The presentation of 

Por natural persons: basie information for 
investors in a way 

the 
not 

[n 2009: 7 sanctioned cases (6 
of which fines). 

fines have an upper 
limi! of€200.000, or 

understandable 
investors~ 

by retail Maximum and minimum for 
2010 are noi speeified. 

an amount equal to 
twice the amount of 
the iIlieit benefit 

e) Thc danger of damage to 
inveslor interests; 

In 20 lO: 14 sanctioned cases 
(12 ofwhieh fines). 

oblained. Where 
offences been d) Thc magnitude of the 

knowingly ìnduced damagc to the 
eommitted by investors and the 
natural persons, possibility of recovery; 

shall be pUni 

with imprisonment e) The taking of measures 
of at least 3 months for thc correction of the 
and fines ranging violation; 
between €SO.OOO 
and €300.000. 1) The degree of 

cooperation with thc 
Hellcnic Capitai Market 
Commission during tbe 

l'or non,-cooperation various stages of 
in inquiries, the fine investigation; 

may be up to 
E500.000 g) The necessities of tbe 

generaI and specific 
prevention; 

hl The possible relapse of 
the infringement upon tbe 
provisions of the law or the 
decisions implementing the 
law. 

164 



MALTA 


For violations lo the prior authorisation reouirement 

The MFSA has powers to issue reprimands and wamings Ihat are published systematically. Cease and desist orders in the form ofa directive against Iicense holders, also requiring any natural persons to 
be removed and replaced by another person approved by the MFSA. Finally, fines are also contemplated. 

For violations lo operating reouiremenls: 

Same as the above powers, only that additionally the MFSA has the right lo require the suspension ofthe repurchase I redemption or sale I issue of units. Through a directive the MFSA has the right to 
order the same activities to be ceased. A license may be cancelled or suspended in various cases. A removal of executives, as well as depositaries and auditors, is also contemplated to be replaced with a 
person approved by the MFSA. The latter may also decide to ban an individuai on a provisional or permanent basis from performing certain functions in the industry. 

For violations to disclosure/reporting requirement5: 

Same as above. 

Ali sanctions relating to a Iicense holder are published systematically on the MFSA's website. 

The MFSA is favourable to aligning the UCITS sanctioning regime with that ofthe AIFM. 

An Financial The suggestion that the amount I No 
penalty imposed by Authority in shall be no lower than \0% of 
the MFSA under the eonsultation questionnai the management company's 

165 



[nvestment Services 
Act ([SA) may not 
exceed €93, 174. 

(MFSA) save the perpetrator's 
(where a natural person) 
position and level of 
responsibility. 

sanctioned 9 infringement 
cases, 6 of which with fines. 

In 2009: the MFSA 
sanctioned 4 infringement 
cases, 2 ofwhich with fines. 

In 2008: the MFSA 
sanctioned 2 infrimzement 
cases,2 ofwhich with 

In 2007: the MFSA 
sanclloned 3 infringement 
cases, none of which with 
fines. 

€232.94 to € 1.500. 

In 2009: fines ranged from 
€1.365 lo €12.500. 

In 2008: fines werc of 
€5.124 and €28.200. 

AUM seems to be most 
attractive, given lhat in 

this threshold the 
would noI need lo 

calculate the illicit beneftt 
whose calculation is not always 
straightforward or indeed 
possible. 
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uC4'J:S Direttive';':". 

According to the new draft Law transposing UCITS (2009/65/EC), the Cyprus Security and Exchange Commission (CySEC), has powers to ìmpose ali ofthe following sanctions: 

For thc vìolation relating to prìor authorìsatìon: 

Public wamings/reprimands indìcatìng entity/person responsible and nature ofthe breach; 

Ceasc and desist orders; 

Thc imposition of administrative fines, 

For violations relating IO operating reguirements: 

Public wamings/reprimands indicating entity/person responsible and nature of thc breach; 

Ccase and desist orders; 

Thc imposition of tcmporal)' injunctionlrestraining orders, including e g. the suspension of the public offer ofUCITS units/shares both domestically and abroad; 

The dismlssal ofone or more natural persons (executives) from the UCITS management body, as well as the dismissal of a depositaI)' or of an auditor; 

A temporal)' or permanent ban for certa in natural pcrsons from exercising functions (or manage invested volumes) in the asse! management industry; 

Thc imposition of administrative tìnes; 

Thc pcnnancnt withdrawal ofauthorisation for the take-up ofbusiness for fund management companies (i,e.lìcense), 

For violations relating to disclosurelreporting reguìrements: 

Public wamings/reprìmands ìndicating entitylperson responsible and nature ofthe breach; 

Cease and desist orders; 

The dismissal/replacement ofone or more natural persons (executives) from the UCfTS management body, as well as the dismissal/replacement of an auditor; 

The ìmposìtion of administratìve fines; 

Thc pcnnanent withdrawal of authorìsation for the take-up ofbusiness for fund management companies (i.e, license). 

The CySEC agrees that the approach lo sanction UCITS violations is appropriate to sanctions those under the AIFM Directive< 
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on tne person 

3 • Who")llre 
a~dr~~ès,;2'of 
adltliili~&atiVe 
~aDc~ÒbS: 

legaI 
nalural persons. pecuniary sanctìons is 

imposition 
benefit as a generai sanctioning 

responsible for the 
violation an 
administrative fine 
of up to €350.000 
and in case of a 
repeated violalioll, a 
fine of up lo 
€7oo.0oo, 
depending on thc 
gravity of the 
vìolation. 

Furthcrmore, thc 
CySEC has the 
power to impose an 
adminìstrative fine 
of up to double the 
amount of the gain 
that the person 
responsible tbr the 
violalion has 
provoked as a resull 
ofthis aclion. 

In addition to the 
above, any person 
who, in the course 
of providing 
infonnation for any 
matter fall ing in the 
field of the Law, 
makcs a false, 

detennined on a case-by­
case basis, however, he 
main crileria taken into 
account for setting the 
level of administrative 
pecuniary sanctions are: 

• The type and severity and 
ofthe violation. 

• 'lbe maximum level of 
amount of administrative 
sanction provided for in 
aecordance to the Law. 

• Whelher the violation 
constitutes a repeated 
violation 

• Any ora! or/and written 
rcpresentations made to the 
Commission, 

Management Companies 
authorised by the Seeurities 
and Exehangc Commission. 
Only the market of foreign 
UCITS is aetively operating 
in our jurisdiction, 

Over the period 2008 2010, 
only one case of a violation 
was dctected that that 
constituted a possible 
eriminal offence under the 
UCITS Law. For this, the 
CySEC drcw up a report of 
the relevant faets and 
submitted them lo the 
Attomey-General of the 
Republie of Cyprus for 
eriminal investigation. 

'nlis partieular case took 
piace in 2008 and involved 
the submission of a false 
and/or misleading statement 
IO the CySEC by a foreign 
management eompany which 
marketed UCITS in the 
Republie. ll1e CySEC did 
stili noI receive any official 
notification of the outeome of 

prineiple would not work, as 
not always do violations give 
rise to i!lieit bcnefits, and not 
always are iIIieit benefits 
quantifiable. Other 
eonsiderations: 

al The minimum level of 10% 
of management company's total 
assets under management may 
result to a big amount for minor 
infringements. However, by 

maximum leve I ofthe 
the supervisory 

authority is more f1exible to 
determine the amount within 
Ihal specifie range aecording to 
the type ofthe infringement; 

b) There will not be consistency 
of the absolute amounts of the 
fines imposed for the same or 
simìlar infringements, as the 
amount of the fine will depend 
on the amount of total assets 
under management; 

c) Complications might arise 
conceming thc calculation of 
the fine. Further guidance might 
be required coneeming the 
determination of assets under 
management or the calculation 
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misleading 
deceitful 

or 
statement 

or announcement as 
lo a ma te riai fact 
thereof or conceals a 
material fact or fails 
(o submi t facts, or in 
any manner impedes 
the CySEC's direcl 
collection of 
infonnation or direct 
conduct of 
monitoring 
entrance 

1I5' 

or 
or 
is 

an 
offence punishable 
by imprisonment of 
up to five years or a 
fine of up lo 
€350.000 or both 
such penai ties. 

the criminal investigation. of the illicit bendi!. 

Altematlvely, Ihe CySEC 
proposes Ihat the amounl shall 
be up to \0% of the 
management company's total 
assets under management as 

at the close of the 
financial In case 

the person for the 
violation obtained an economic 
gain as a result of the violatton, 
the compelent authority may, 
also, impose an administrative 
fine up lO twice the amount of 
the illicit benefiCo 
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,; l ~ What types ;orl According to Scclion 400 of Acl CXX of 200 I (i.e. CapitaI Market ACI), the HFSA shall have powers to take Ihe following measures amI/or to impose the following sanctions: 
adinillistratiVé' . 
'Sanéti;ns'~r~ .' 

a) issue an official warning to the investment fund management company, to their execulive officers and employees in Ihe event of any infringement of the relevanl statutory provisions, internaI 
regulations and the authorisation concerning its activities, for compliance with the said provisions, or - ifnecessary - shall order compliance within the prescribed deadline; 

b) prohibit the conducI ofunaulhorized investment fund management activities, 

c) demand reimbursement of the costs and expenses incurred in connection with the activities of an expert or a regulatory commissioner delegated by the AUlhority; 

d) initiate the dismissal of an executive employee or the auditor of an investment fund management company, or initiate disciplinary action against an employee of such bodies; 

e) order the management body ofan investment fund management company, to cali an extraordinary generaI meeting, and may specifY the mandatory agenda for such sessions; 

f) instruci an inveSlmenl fund management company to draw up a restoration pIan within Ihe prescribed deadline, and submit it to the Authority; 

g) order an investment fund management company to disclose specific data or information; 

h) order the suspension ofali or part of investment fund management activities for a fixed period of lime; 

i) revoke the authorisation ofan inveslment fund management company; 

j) order an investment fund management company to transfer its pending contractual commitments to another service provider; 

k) appoint a regulatory commissioner to an investment fund management company; 

I) impose fines in the cases and in the measure prescribed by law; 

m) initiate procedures with other competent supervisory authorities; 

n) ban, restrict or impose conditions on investment fì.md management companies in terrns of 

their payment ofdividends, 

any payment made to an executive officer. 

their owners to raise loans !Tom the said organizations or thal thesc organizations provide any services to them Ihal involve any degree ofexposure. 

their providing any loan or credit to, or any similar transaclion with, companies in which their owners or executive officers have any interesl. 

5, the extension (prolongalion) of deadlìnes specified in loan or credit agreements, 

6. their opening of any new branches, introducing new services and new operations. 

o) order inveslment fund management companies, venture capitaI fund management con1~~ics, the exchange, bodies providing c1earing and settlement services and the centrai depository: 

to draw up new internaI regulations, or lO revise or apply the existing regulations along specific guidelines. 



2~ .Whaf iS~tlìer li 31 .~:WhO"areihè 
. .i-t.i.. ~i.mÙn,,;a.~d.:;.· :dd~eS$eb:9G' il!~" 
ìnaJ[imuìn' level .:of :àdrninistrative: 
;Ìl4~nis(r.tìV~( tl 
·ìPi!cllniàty; '" ..;Ì< {) 
.'sanctiòns?). ,:,1'
l ; " 'l, ~ 

: 7= i[i a~ÌlQà.blé, .Diniìr9lm .. 8 Fee'dbaèk 'lò the 
andniaximum' amount 0(; lÒmmissiòn's: proposa(QD .. a: 
~4ìnÌliis1ritilvt'pècuniary' nllnimum leveloffiiÌt's, i.e. DO 

.:saÌliti,ons.~aPnlieJ !Ì;u~ring 1~l\yettb~~ tWicè' t~~ ~Il\ÒdD/ 
ZO()7.;20tO" . of.tlle: iII~dt béD.~fi~f.orll;o· 

lo.wèr. than lOO/';;o( AUM 
}e.pòr1i~i,t1 prè~iQus(F)'t 

9 Eiiste.nce 
or a 'whi~dè­
fllower' t 
p~r~mme 

amount authority applies statistics available given No statistics available given Minimum thresholds should be 
administrative fine natural persons. In responsible for the following criteria for the small size of the market in small size of the market in calibrated very eautiously as the 
could range between generai the application is Hungarian setting of administrative Hungary Hungary range of violations to UClTS is 
the minimum of addressees of these Financial Supervisory sanctions: very wide. QuantifYing ili icit 
HUF 100.000 sanclions are the Authority (HFSA). profits is very difficult 10% is 
(approx. €369) and 
the maximum of 
HUF 2 billion 

companics,bul 
sanctions would 
apply lo their 

Gravity Iseriousnessl 
magnitude of infringemenl; 

d isproportionately high and a 
0.001% of the AUM would be 
acceptable. Fines are no longer 

(approx. 
€7.374.690) In such 

executivc officers 
and employees. Duration or frequcncy; 

specifically 
investment 

applied to the 
management 

cases wherc the industry, but are harmonised lo 
annual supervisory Realised ìIlieit gains; include ali activitics falling 
fee for an institution underneath Act CXX. 
or natural person is Perpetralor's pasl 
more than HUF 2 conductlrecidivism; 
billion (approx. the sanction; 
maximum amount of 
thc fines will rise to 
200 percent of its or 
his actuaI 

Perpetrator's 
motives/negl igence; 

supervisory fee. 
Perpetrator's cooperation 
with authorities; 

Economie effect~ of 
infringement on investors, 
third parties and in the 
domestic market insofar as 
these can be determined; 

Additional criteria: the 
HFSA shall take into 
account the perpetrator's 
good faith or malevolence, 
the risk triggered by the 
infringement, the extent of 
the economie damage, as 
well as willingness to 
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l - What1ypes 0(; UCITS (2009/65/EC) was transposed in December 20 \O with a Law (Law of20 IO), 
,'adllÙnistralive ; 
is~nctio~s ,~re' 
'envisaged' 
national 

For the violation relating to prior authorisation: transposil1g' 'ì the 
t!:JpTS ~ktctiV~\ 

Asidc from public warningslreprimands, cease and desist orders, and admmistrative fines, the CSSF may always lodge a complaint with the Public Prosecutor ofany inveslmenl fund active without prior 
aulhorisation, Moreovcr, in case of entities Ihal are subjecl to thc CSSF's supervision (Le, including entilies involved in authorisations prior to a UCITS merger and master/feeder fund investments), 
order a tlne on the directors or members of the management board, as the case may be, managers and officers of UCITS, or management companies, depositaries as well as of any other undertaking 
contributing towards the business activity of the UCITS in the cvent ofany other serious irregularity being recorded, 

For violations relating to operating reguirements: 

- withdrawal of a UCITS from the official list; 

- withdrawal oflhe aulhorisalion issued lo a management company; 

- suspension oflhe activities oflhe depositary bank; 

- withdrawal of the authorisation issued to the director of a UCITS / management company (i.e. no longer consider as of sufficiently good repute and experienced); 

suspension of the redemption of units in the interest of the unit holders; 

management board, as the case may be, managers and officers of UCITS, of management companies, dcpositaries as well as of any olher 
undertaking towards the business activity of the UCITS, as well as the Iiquidators in the case of voluntary liquidation of a UCITS in the event of their refusing to provide the financial 
reports and the information or where such documents prove to be incomplete, inaccurate or false, and in the event of any inrringement of the chapter on the publication of a prospectus and 
periodical reports, or in the evcnl of any other serious irregularity being recorded. 

Furthermore, the CSSF has lO lodge a complaint with the Public Prosecutor of any instance of non-compliance with the relevant legai provisions notably in the Law of 2010, gìving rise to penai 
sanctions and that could entail proseculion against the implicated persons. 

For violations relating to disclosurc/reporting reguirements: 

The CSSF may make public any fine as mentioned above, unless such a disclosure would seriously jeopardise the financial markets, be detrimental to the interests of investors or cause disproportionate 
damage to the parties concerned, Publication is therefore not systematic. 
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The CSSF deems the sanctioning rules under UCITS to be appropriate for AIFM-compl iant funds. 
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The The may be imposed Commission The Law of2010 does not 
confcrs to Ihe CSSF on legai or natural Surveillance du Secleur specifically define the 
the power to impose persons depending on Financier (CSSF) is the criteria to take into account infringement cases, leading to 
fines between €125 the type of the authority rcsponslble for in order to set the level of 3 withdrawals or VCITS form 
and €12.500. sanctioning mcasure. the application of the the administrative the official tist of authorised 

administrative sanctions (pecuniary) sanctions entities, 2 withdrawals of 
in the field ofVCITS. imposed by the CSSF. The authorisalion issued to 

leve1 of the sanction(s) directors, 1 suspensìon of 

Administrative 
sanctìons where the 
addresses are !&wl 
persons: 

finally imposed will 
depend on the individuai 
case at hand and on the 
seriousness o f the 
infringements reported to, 

redemption of units in the 
intcrest of their holders, and 
21 fines for not transmitting 
relevant reports IO the CSSF 
onlime. 

respectively detected by, 
withdrawal of a theCSSF. 
VClTS from the 
officlal list; 
withdrawal of the 
authorisation issued 
to a management 
company; request to 
the judicial 
authorìties IO order 
the dissol ution and 
liquidation of a 
VCITS. 

Administrative 
sanctions where the 
addressces are natural 
~: 

withdrawal of the 
aUlhorisation issucd 
to the director of a 
VCITS I management 
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company; ordering of 
a fine on the d irectors 
and managers of 
UCITS as well as thc 
liquidators in the case 
of voluntary 
liquidation of a 
UCITS. 
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Applicable sanctions are govemed by the provisions of Law No 297/2004 regarding the capitai market, as well as by Regulation 1512004 of the CNVM on the authorisation and functioning of asset 
management companies, collective investment undertakings and depositaries. 

For violation orauthorisation requirements: 


al public wamings; 


bl fines; 


c) complementary sanctions, including suspension ofauthorisation, withdrawal ofauthorisation and a temporary prohibìtìon from carryìng out certain activities and scrvices. 


Publication ìs subjecl lo conditions to avoid Ihat public disclosures ìmpair the normal functionìng ofthe market or jeopardise the position ofthe partics involved. 


For violatìon of operational requirements: 


al Public wamings or reprimands; 


bl injunctionlrestraining orders (ìncluding suspension of issue/redemption of units/sharesl; 


c) dismissal ofpersons (cxecutives) ofmanagement company, auditor and depositary; 


d) indIviduai and joint responsibility of persons for non-compliance; 


c) fines; 


f) withdrawal or suspension ofauthorisation. 


For violation ofdisc\osure/reporting rcquìrements: 


No specific sanctions are foreseen for this eategory and sanctions are determined on a case-by-case basis on the basis of the sanetions deseribed above. 


The UCITS regime, subjeet to adaptation, would be appropriate for the enforcement of AIFM rules. 
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2 • :W!taFis t~e i 3~; ;Wb<!:{'a~~ ìt~~ '4­ ;"~~e ':t\1é5. .'. W,:h;at. ;are the ma:iit~ li ,: J:r,àvài1àblé~ 'numb!.\fof 7:" Jq'l{a!l~lJlé, ~i~iìntlll1: ~< -:-'F~edbìll:k t9 tbe .. 
1Il1nÌmtl~< '. . an,a: MdréS:;s(ejI.: or' thé 'authorities resp90sÌble, .critem " ètò :. take. hito' i IldllÌijlrstr~tWe ~uDlary aod màximum am.ouof"f. .;domlnissìoi~s ,propos~1 oli a 

:1t/aitllÌll~ J~verp(a~m~ist~ativè. : for tlle applicatioo of actonÌitto;s:et th~level"f : iI~lÌcMn,S: < an.d. odler adlninistQ.Hve <Peçunfary " inpoimu~ ~ev.eJ 01' fines, i.e. DO 
'adlnioÌstra!\ve. . ;:S'0eJi?DS;" . legai.,; tbe : { . àdmÌpiSfìiltlv.e.. ~he . v : ~a,nJol~~ative m.e.asllres;,a,pplieddu!Ì0g.:'sanctio~s ~~d'~e1'· d~r~ng ì 'I?!er, ~b.a? ~i~~ fheamollot 

pecuniary, I : :.§~n/:;tioilS' .~Ò~~ -l01!!, '2007 -'lOlOH i . Of4 the. ,lIiéit ~Dtfit,Or no 

fines are established 
as follows: 

- between 0.5% and 
5% of the 
share 
according to the 
seriousness of the 
offence, for m 
persons; 

between ROL* 
5,000,000 (approx. 
€ 500) and ROL 
500,000,000 
(approx. €11.653), 
for natural persons, 
subject to updating 
by order of the 
President ofCNVM. 

- between haI f and 
the full amount of 
the transaction 
carried out by 
committing the 
deeds referred to in 
Articles 245-248 of 
Law 24712004. 

may 
be natural persons 
and [egal persons. 

Securities Commission 

fintluy:lippl{e~'i 1 ;::., '.; Jò,,~~ : t.h~'Ì ;100/0' :C!f ,AUM, 
z.» ~ ,...~ ~.: ; répotte4 in:prevfous fY . 

(I) When customising the 
sanction, the personal and 2008: 12 cases fined 
rea[ circumstances of the -­
deed and the conduct of 
the doer shall be taken into 
consideration; 

(2) If an offence is 
committed by a person 
repcatedly within a period 

2009: 9 cases fined 

of three years, or if the 20 IO: 7 cases fined 
offence is committed by a 
person who has been 
sanctioned during the past 
Ihree years, and the 
sanction has not been 
annulled yet, the sanction 
established shall be 

(3) lf two or more offences 
are acknowledged, the 
highest penalty, increased 
by up lo 50%, shall be 
applied, as the case may 
be. 

2008 betwcen RON 500 -
5000 (approx. €118 
1.176) 

2009: between RON 500 -
[500 (approx, €118 - 352) 

2010: between RON 1500­
5000 (approx, €352 
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',. ,~ ~~. & ."! .k (:r f':; 

a minimum 
leve[ of ftnes is appropriate, but 
of the view that the level of no 
lower than [0% is inappropriate 
because it might give rise to 
situations where the sanctions 
will be established at 100% of 
AUM. The suggcsted approach 
is that the amount should not be 
lower than tWlct the amount of 
the iii icit bcnefit (where the 

* As of l July 2005, the new Romanian Leu (RON) was introduced at a value of l RON = 10,000 ROL 
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BULGARIA 


l. Whal .tWèiòt; 
1?8dmiqi{t~~iv~" . 

)are. For violation ofauthorisation requirements: 
ii! 

Dati()Ìl~lf ~; rùlés 
Public wamings, cease and desist orders and fines are provided for and permitted by the Bulgarian law in cases ofviolation of prior authorisation :t~a~s~~ing :. :t~e: 

VçITS Djl'lwti;vd ' 

For violation or operational reguirements: 

Ali sanctions listed in the Commission's questionnaire are provided for under the relevant natìonallaw, 

For violation of disclosurelreporting reguirements: 

Ali sanctions listed in the Commission's questionnalre are provided for under thc relevant national law. 

Ali sanctions are promptly published on the FSC's website and the disgorgemcnl of illicit profits is also foreseen, 

Thc FSC deems the sanctioning rules under UCITS lo be appropriate for AIFM~comp"ant funds, 

Wllaf;is tbe "I ':l:*-' Wb(;; àrethèJc,,:G •.. Whò 'élite.{be, 
•• ,.' ~f, iaC\dr,?~~es;o'ffJ~e,.·, 'a.·'u.'t.bòri,t~.·es, rè:~.,po,,'n$iJl,·'téj


oC:': admiÌliÌlthitjv~. <: f!~r:t~ :lI;PP'i~ti(}n hl 

" Hég:al . "tbé: " administliativè·; r 

~;~:~'~~;:~aìi ~st~c,ro~sr;:aiUJ' '~(b"!!ln( 

minimum 
administrative Supervision in the Commission's 
pecuniary sanction queslionnaire are 
is 500 BGN 
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DENMARK 


adnnnis~~~~t~ l'òt 
:l~!lç;ii{ins';~' : ; .• ar~ t 
;enybaged: '" c,i~' 
!:àtionalrùlis'~ 
tnl4~~.~ii~~.:~,"tb~: 
UCI'I'S )Ireétìve? .;t,; ~:,:;, 

For violation ofaulhorisation requirements: 

The Danish FSA can issue public wamings if enlilies operaIe in Ihe Danish Markel wilhoul proper licences. C&D orders can also be used. Administralive fines can be used. This i5 a new sanction and il 
has never been used. [n addilion Ihe above, Ihe Danish FSA al50 uses the sanction of reporting persons or entities lo Ihe police for them lo initiale investigations againsl the persons or entities for 
violation ofthe relevant financiallegislation, 

For violalion of operational requiremenls: 

warnings/reprimands are given, buI C&D orders are used. The Danish FSA has Ihese oplions: The imposition of lemporary injunctionlreslraining orders, including e.g. Ihe suspension of Ihe 
offer of UCITS units/shares bolh domeslically and abroad, Executives can be dismissed, No temporary or permanenl ban for certa in nalural persons can be imposed, These will havc lo be lumed 

down case by case when handling 'Fit & Proper' applications. Adminislralive fines can be used to enforce correclions. The Iicence can be revoked for fund management business. [n addilion Ihe above, 
the Danish FSA also uses thc sanction of reporting persons or enlities to the police for them IO iniliate investigalioflS against the persons or enlilies for violation of Ihe relevant financiallegislation. 

For violalion of disclosure/reporting requirements: 

No public warningslreprimands are given, buI C&D orders are used. The Danish FSA has these options: The imposilion of lemporaty injunctionlrestraining orders, including e.g. the suspension of Ihe 
public offer of UCITS unilslshares both domestically and abroad, Executives and audilors can be dismissed. Administralive fines can be used lO enforce corrections. The Iicence can be revoked for fund 
management business. In addilion the above, the Danish FSA also uses the sanclion of reporting persons or enlities lo the police for Ihem lo initiate investigalions againsl the persons or cntilies for 
violation oflhe relevant financiallegislation. Actions against these violations are noI publicised. 

J:4 ";. t, ;Who- are ;}be' j;S - Wbat are t~e ~I\i'! ' 
~ aùtlìo~es :responsible' 'ctìte1ja to take into

for the ~~.pp~c:'tion •or; ae~ount,'o sei tbe. level, of 
,the adnuDlstrative t the! a4minlstraflve 
's8oclions? ' pétboiary':' saoctions 

i .\ ~ - • ,~" f' ~,/ 1< 

1 fibally, app\ied!, :. ; ; , 
, . , ti ;; 

,6 ;. ,If àva!lablè, nÌlmbtf or 
;: administrative :pec~niary, 

' sanétions ' a~d:" ot~e~, 
measu~s 'applted,' dUfTlog' 
2007 -2010 ':, .: ? 

'7 i r ~ 

, ). j . 
. ! ~ ;: 

~f-' rr availa'ble, mhijmunl 8? f-' . Fee,dback: ,.to . the:9; ­ ,tiiste~èe 
~nd IJ}pimum amount 0L O<lmlJ}iSsionlsptoposal on a :of aj\\ibistle­
adm~i5~fllti~ '. ~ee~i~ry •~n.in\.J:T level:or:~n.és,.~ .I.e."o.ò '." ".' I.Jlòwe r:. ' '.> 
sanetions: aRPbed dunng 'Iòwer Jl!all twice :tJIe ~mo~~t:programme 
2007 - 20tO' ,.' of tbe iUicitbenefit; or ;.no'· , • 

'>. .~ :; _, _' .' i' 

, ' • lower, thlln, 10o/".of 
rep.,rtea io' prerioull,'l!'l;' ': 

legai 
nalural perso ns. Commission's 

questionnaire are taken 
into account when setting 
fines. 

Minimum fines should be set al 
low levels so Ihal Ihey can be 
used lo sanclion smaller 
olTences. They should noI be 
based on AUM as acompany 
may easily go into receivership 

184 



when applied. 

Fines eould be calculated ba~ed 
on an averagc of the last 5 year 
surplus, combined with a fixed 
minimum. 
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10.8. ANNEX 8: Core violations of the UCITS Directive 

Article Obligation 

Article Ilor Notification of acquisition or disposing of No stand-alone provisions in the 
MiFID qualifying holding in a management company UCITS Directive 

Art. 5 

Art. 6-7 

Prior authorisation of a UCITS fund 

Prior authorisation trom the competent 
authority for the take-up of business for 
management companies 

1-------::-::--_+::-:­__-:---:---:_----:::--_--:­_____.., Request end ofbreach, take measures 
i Art. 27 and Prior authorisation trom the competent i under Articles 98-99 

29 authority for the take-up of business for 
investment companies 

Art. 39 

Art. 12-14 

Art. 18-21 

Art. 30-31 

Art. 22-25 

Chapter VII 

i Art. 51(1) 

Prior authorisation trom the competent 
authority for UCITS mergers 

Operating conditions for the management Request end of breach, take measures 
company including delegation of functions under Articles 98-99, including 
and conduct of business ruels authorisation withdrawal 

Operating conditions for freedom to provi de 
services on a cross-border basis - disclosure 
requirements to host MS authorities 

Operating conditions for the investment 
company (same conditions of for 
management company apply mutatis 
mutandis) 

Obligations regarding the depositary 

Obligations regarding investment pOlicies86 

Obligations regarding risk management 
process 

Request end of breach, take measures 
under Articles 98-99, including 
authorisation withdrawal. 

Request end of breach, take measures 
under Articles 98-99, including 
authorisation withdrawal 

86 Here it is important to clarify that the temporary departures from the eligible assets, and investment 
limÌ1s under Article 57(2), shall not be sanctioned. 
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Art. 93 Notification for a UCITS to market units in a 
MS other than its home MS 

Art. 68-82 Obligations concerning 
provided to investors, Le. prospectus, annual 
report, KIID and contents thereof, etc. 
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10.9. ANNEX 9: Glossary of key terms 

Money market funds 

Bond funds 

Equity funds 

Balanced funds 

Index funds 

Leverage 

CentraI Securities Depositary 
(CSD) 

Net Asset Value (NAV) 

An investment fund whose portfolio is comprised of 
short-term (less than one year) securities representing 
high-quality, liquid debt and monetary instruments. 

Bond funds are pooled amounts of money invested in 
bonds. 

Equity funds are pooled amounts of money invested in 
stocks. Stocks are often categorized by their 
capitalization (or market cap) and, like many other 
things, come in three basic sizes: small, medium, and 
large. Many funds invest primarily in one of these sizes 
and are thus classified as large-cap, mid-cap, or small­
cap funds. 

Balanced funds mix some stocks and some bonds. A 
typical balanced fund might contain about 50-65% 
stocks, and hold the rest of the shareholder's money in 
bonds and cash. It is important to know the distribution 
of stocks to bonds in a specific balanced fund to 
understand the risks and rewards inherent in that fund. 

An index fund matches the shareholdings of a target 
index, such as the Standard & Poor's 500 Composite 
Stock Price Index (S&P 500). Index funds are distinct 
from actively managed funds in that they do not involve 
any stock picking by supposedly skilled professionals. 
Rather, they simply seek to replicate the retums of the 
specific index. 

The use of various financial instruments or borrowed 
capitaI to increase the potential retum of an investment. 

A centrai security depositary (CSD) is a facility (or an 
institution) for the holding of securities, enabling 
securities transactions to be processed by book entry. 
Physical securities may be physically held (or 
immobilised) by the depository or securities may be 
dematerialised (Le. so that they exist only as electronic 
records). In addition to safekeeping, a CSD may 
incorporate comparison, clearing and settlement 
functions. 

The value of a single unitlshare of a fund, based on the 
value of the underlying assets minus the fund's liabilities 
over the number of units/shares outstanding. It is usually 
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calculated at the end of each business day. 

'Loss' of financial Although a precise legai definition of what constitutes a 
instruments "Ioss" of assets is lacking, the second public consultation 

confirmed the shared opinion among regulators and 
industry practitioners that a loss of assets should be 
understood as a sÌtuation where the entrusted assets are 
permanent1y and irretrievably no longer available to the 
custodian and that rights over them are therefore no 
longer exercisable. Consequential1y, an asset that is only 
temporarily unavailable cannot be deemed as 'Iost'. 

Total Expense Ratio (TER) A measure of the total costs associated with managing 
and operating an investment fund such as a mutuai fund. 
These costs consist primarily of management fees and 
additional expenses such as trading fees, legai fees, 
auditor fees and other operational expenses. 

High Water Mark The highest peak in value that an investment 
fund/account has reached. This term is often used in the 
context of fund manager compensation, which is 
performance based. The high-water mark ensures that 
the manager does not get paid large sums for poor 
performance. So if the manager loses money over a 
period, he or she must get the fund above the high 
watermark before receiving a performance bonus. 
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