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DH-0007015)545  chistnbuted al the request of llaly / distribué a 1s demende de I'talle

Oocunients dstrbuted 8t the request of a Recesentalive shall be under the soie responsibity of the sa1d Recrassnlatve
wilhout prejusic = 1o the legal or polilical posibon of the Commiti ee of Ministers / Les docurrénts dislriués 4 la demande d Lrie
Représentant/e fe sont sous la seule respensablite dudit/de ladite Represenlant/e, sans prejuger de la postion junadique ou
polihque du Comite des Mnistres,

It suffices to recall that in 2005 ltaly amended Article 175 of the CPP (Leaislative Decree No 17 of
2100272005 confmed by Act No G0 of 22/04/2003) lo delermine ‘e requirements of the remesy of
the apglicaton for suspension of the lime-limit for appeal agains: sentence (1sfanza d nmessions in
fermin) Thus it is possible to appeal against judgments rendered in absentia at first instance even
\he rormal deadlines have expired

Under the new provisions, the Lime-lmit for appeal against a judgment issued in absentiz s reopened
upor request of the accused There are two exceptions to ' 5 rule where the accused has nad
“effective knowledge” of the proceecings against him or of the judgment, and when he/stie has wallully
decided rat to appaar o to appeal Moreover, the basic deadline has been extended from ter la tirty
days couriing from the date upen which the accused |s delivered to the dalian authoriies

Furthermore on 25/11/2008 the Eurcpean Court, 1n a case similar to the present cne declared the
application inadmissible on the grounds of non-exhzustion of interra’ remedies (case of Cat Berro,
application no 34192/07) The Court noled that the applicant had had the possibility 1o lodge an
application for suspension of the ume-imit for appeal against sertence unoer Aricle 17 CRE, as
amended by Law No G0 of 2005 In these circumstances, as weli as In the light of the Court of
Cassation's case law, the European Court considered that “the possible apphication for suspension of
tha lime-imit for gppeal against sentence was rol deemed (o [ail or rot Lo guarantee the applicant
wilth 8 suflicient degree of legal cerainty he opportunity to go befare & court and defend himsell in a
new set of proceedings’

Conclusions

The Governmert considers that the individuzl measures adopted have [ully remeded the
consequences far the acphcaris of the viplations of ihe Conventian found by the Furcpean Court in
these cases that the ganeral measures will prevent similar violatuons and that (taly has thus complied
with its obhigations under Article 46, paragraph 1, of the Convention
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9. DHAHBI C. ITALIA (RICORSO N.17120/09) - BILANCIO D"AZIONE DH- DD (2015) 1017

COUNOR (O LUROPD

CLMAMTTEL
SECRETARIAT GENERAL :i‘,'\“]‘";‘g ETERS

DES MINISTRES | |
SECRETARIAT OF THE COMMITTEE OF MINISTERS e e e

SECRETARIAT DU COMITE DES MINISTRES

Contact. Clate Ovey
lel 0388413645

Date  C6/1072015
DH-DD{2015}1047

| Documents distribited af the request of a Representative shall be under the sole responstbility of the said
| Representative withcul prejudice to the legal or polmical position of the Committee of Mirislers

Meeting’ 1243 meeting (8-10 December 2015) {DH)

Item reference Revised action report

Communication from Raly concerning the case of Dhahbi against llafy [Appication No. 17120/08)
{French only}

I )

Les documents distnbues a fa demande ¢'un/e Représentant/e le sont sous la seule responsabilite dudn/de |
ladite Représentant/e, sans prejuger de la position juridique ou pol tique du Comité des Ministres,

Reéunicn 1243 réunion {8-10 décembre 2015) (DH})

Réiérence du point Bilan d'action réwvisé (05/10/2015)

Communication de [laiie concemnant | affaire Dhahbi contre Nalie (Requéte n® 17120/08)

Imilie
226



Camera dei Deputati - 227 — Senato della Repubblica

XVII LEGISLATURA — DISEGNI DI LEGGE E RELAZIONI — DOCUMENTI — DOC. LXXXIV N. 4

PARTE SECONDA - DT VENTT
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Rappresentanza permanente d'lalia presso il Consiglio d’Europa
Ufficio dell” Agente del Governo davanti alla Corte europea dei Diritti deli"Uamo

DHAHBI contre [fralie (requéte 17120/09}
Défimnf te 8 peitler 2014

Rilan d Action

Description de I'affaire : L afTaire concerne |"impossibilité pour le requérant — (ravailleur
immigré d'origine iumisienne — d’obtenir des services publics iraliens le versement d'une
allocation de foyer familiale en vertu de I"accord d'association entre I"Union europécnnce (UE)
e1 la Tumisic (I"Accord euro-méditerrancéen).

l.a Cour a considéré gue la nationalité du rcquérant constituait I'unique critere en vertu
duyuel ce dernier avait été exclu du bénéfice de cette allocation et que les raisons budgéraires
avancées par les autorités pour justifier cette exclusion ne pouvaient pas. a elics scules.
justificr unc diftérence de traitement fondée sur la nationalité. Dans ces circonstances, les
autorités nationales n'avaient pas ménagé, cn Jespéce, un paramétrc raisonnable de
proportionnalité qui azrait rendu la distinction critiquée conforme aux exigences de l'article
14 de la Conventicon (violation de i"article 14 combiné avec I'article 8).

I "affaire concerne également omission de Ja Cour de cassation, cn 2008, de motiver son
retus de poser une question préjudicielle 4 la Cour dc Justice de |'Union Evropéenne (CIUE)
afin de dcérerminer si, & la lumiére de I'Accord curo-iméditerranden, le Réglement CEE n.
4078/71 permettait d'exclure un travailicur tunisicn de [allocation concernée (violation
article 6§1).

Mesures individuctles

l.e mantant accordé par la Cour au requérant a €é1¢ payé le 2 décembre 20t4d.1.es autorites
italicnnes estiment que les inléréts moratoires ne sont pas dus. car lc retard est imputable au
requérart.

[Y"autres mesures individuelles ne sont pas nécessaires, car le montant accordé par la Cour a
titre de domimage matéricl couvre totalement [Fallocation du fover non perguc au niveau
interne. A cel ¢gard il faut souligner gue le requérant a demandé une SE pour le période 1999-
2004 et quc la situation incriminée par la Cour a pris fin avant le prononed de 1'arrét, vu yue
le requérant avait obtenu avant cetie date la nationalité italicnne ct il ne rencontrail plus
d’obstacle a recevair cetie allocation.

Mesures Générales

L arrét a eu la plus grande diffusion sur les sites inlernet et a €té traduit en italien.
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DH-CD(2015)1017  distnbuled at the request ol llaly / distinbué & la demande de l'ltake.

Documenis distributed al the requesi of a Representative shall be under the sole responsibility of the saxd Represenlalive,
wilhout prejudice 1o the legal or political posdion of the Commitiee ol Ministers / Les documents disinbués a la demande d'un/e
Représentant/e le sont sous |a seule responsabilité dudivde ladite Représentant/e, sans préjuger de fa position jundique ou
poltique du Comité des Ministres.

http:/www.piustizia. it/giustizia/it homepage.w pijsessionid = 770CA0825 B4BSEAEDECOB6B

4D9743083.ajpAL03

Cn ce qui concerne le droit & I"allocation du foyer familial litigicux, les auterités italicnnes
souhaitent. wout d abord, attirer I'attention sur l¢ fait que, en 2013, Iarticle 65 de la foi
pertinente (n. 448 de 1993) a été¢ modifié et au présem il envisage ['allocation du [lover
familial aux ressortissants italiens et de |'Union européenne ainsi que aux étrangers séjournant
sur le territoire ilalien pour une longuce durée. Cette modification est en mesure de remédicr a
la défaillance de la loi constatée par la CEDH. notamment que cetic loi prévoyail I'allocation
du foyer litigieux seulement aux ressortissants de ['Union européenne.

l.a jurisprudence récente de la Cour de Cassation a confirmé le droit des personnes qui se
trouvent dans la méme situation du requérant a I'allocation du fover en question (arrét n.
13220 - juillet 2014). Dans cet arrét la Cour a pris cn compte lcs constats de la Cour
Luropéenne dans la présente affaire ainsi que le cadre normatif en vigueur qui. suite aux
modifications I¢gislatives intervenucs. cnvisage I'allocation du foyer litigieux aux étrangers
s¢journant sur le territoire italien pour une longue durée.

A des fins d’exhaustivité. il est noté que, déja avant ledit amendement de la loi pertinente, la
jurisprudence de la Cour de cassalion. (successive a Parrét n. 24278/2008. suue auquel le
requérant a été viclime des violations prononcées par la Cour EDH) était conforme aux
principes découlant de la Cour JUE sur I'interprétation extensive de prestations d’assurance
soctale découlant du Réglement CEE n.4078/71, remplacé par le réglement CE 883/2004.
Notamment, dans I'arrét n. 17966/11, la Cour de cassation avail effectué, entre temps, un
revirement par rapport a la jurisprudence antéricure qui a donné lieu a ['affaire Dhahbi devant
la Cour EDH. I."arrét de ta Cour de cassation de septembre 2011 avait, en effet, pris acte dc la
correcte application de la clause de parité de traitement en matiére de sécurité sociale
conlenue dans les accords Curo-méditerranéens, en soulignant que la prestation cette fois en
cbjet (une pension d’invalidité) bien qu’étant une prestation dassistance sociale ct non de
sécurit€ sociale, n’empéchait pas I'application de cette méme clause, car il n'y a pas didentité
entre le conecpl communautaire de sécurité sociale et celui national.

Fn cc qui concerne l'obligation de soulever la question préjudiciclle d'interprétation a la
CJUE. nous observons que dans 'affaire en objet il y avait une jurisprudence claire de la
CJUE sclon laquelle le requérant avait droit a I'allocation familiale demandée. Néanmoins, si
la Cour de cassation s’en doutait, elle, en tant que juge de derniére inslance, aurait dd soulever
la question préjudicielle d*interprétation a la Cour ICE. Le refus immotivé de le fairc a donné
licu & la violation de l'article 6 § | de la Convention. Sous cel angle, il s'agil d’un cas isol¢,
car les questions préjudicielles a la CJUE sont en ltalie normalement et fréquemment
soulevées, non seulement par les juges de derniére instance qui sont obligés a le faire. mais
aussi par les autres juges. Ce principe fait I'objet d une grande attention dans la formation
initiale et pcrmanente des juges, considéré aussi que sa mdcconnaissance entraine une
responsabilité de I'Etat au scns de I'arrét de la CIUE Tragheiti del Mediterraneo conive
Republica lraliana du 13 juin 2006 dans I'afTaire C-173/03.

fio ds
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Nous souhaitons, en fin, attirer lattention sur la réforme de la loi sur la responsabilité
(indirecte) des magistrats (loi 18/2015) entrée en vigueur en mars 2015. Celte loi prévait
(article 3-bis) qu’il soit possible demander une indemnisation en cas de non-respect de
I'obligation de soulever la question préjudicielle d'interprétation a Ja CJUE.

Pour les raisons exposées. le Gouvernement ¢stime qu’aucune autrc mesure n’est nécessaire
au sens de l'art. 46 § | dec la Convention et demande la cléture de I'examen de |’affaire.
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10. BEN KHEMAIS E ALTRI C. ITALIA (RICORSO N. 246/07) - BILANCIO D’AZIONE RIVISTO
DH- DD (2015) 1070

Résolution CM/ResDH(2015)108
Exécution de I'arrét da la Cour auropéenne des droits de {'homme
Kollcaku contre Italie

Requdte n® Affaire Arrét du Défnitlf (e
25701/03 KOLLCAKU 08/02/2007 08/05/2007

(adoptée par le Comité des Ministres le 8 julilet 2015,
fors de 13 1233e réunion des Délégués des Minlstres)

Le Comité des Minlstres, en vertu de I'article 46, paragraphe 2, de la Convention de sauvegarde
des droits de I'homme et des libertés fondamentales, qul prévort que le Comité surveille I'exécution
des arréts définitifs de la Cour européenne des droits de I'homme (ci-aprés nommées « la
Conventlon » et « |la Cour »),

Vu I'arrét définltif transmis par |a Cour au Comité dans cette affaire et les violations constatées ;

Rappelant I'obligation de I'Etat défendeur, en vertu de I"article 46, paragraphe 1, de la Convention,
de se conformer aux arréts définitifs dans les litiges auxquels il est partie et que cette obligation
implique, outre le paiement de la satisfaction équitable octroyée par la Cour, l'adoption par les
autorités de I'Etat défendeur, si nécessaire -

- de mesures Individuelles pour mettre fin aux violations constatées et en effacer les
conséquences, dans 1a mesure du possible par restitutio in integrum ; et

- de mesures générales permettant de prévenir des violatlons semblables ;

Ayant invité (e gouvernement de I'Etat défendeur & informer le Comité des mesures prises pour se
conformer & I‘obligarion susmentionnée ;

Ayant examiné le bilan d'action fourni par le gouvernement indiquant les mesures adoptées afin
d’executer l'arrét, y compris les informations fournies en ce qui concerne e paiement de la
satisfaction équltable octroyée par la Cour (voir document DH-DD(2015)545) ;

S'étant assuré que toutes les mesures requises par l'article 46, paragraphe 1, ont été adoptées,

DECLARE qu’il a rempll ses fonctions en vertu de l'article 46, paragraphe 2, de la
Conventlon dans cette affaire et

DECIDE d'en clore {'examen.

Documents liés

Réunions

& 1233e réunion des Délegues des Ministres / 8 julller 2015
Oocuments connexes

o CM/Del/Dec{2015)1233/H46-1F / 10 juillet 2015 g

(38
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COUNCIL OF TURCPE

COMMITTEL . i

SECRETARIAT GENERAL :){P ;-:]’?:5! LKS “ _:'_‘;._
B0 MINISTRES L S
CONGRIL DE LELROPL

SECRETARIAT OF THE COMMITTEE CF MINISTERS
SECRETARIAT DU COMITE DES MINISTRES

Coniact Clare Quey
Tel 0388413645

Date 14/10/2015
DH-DD(2015)1070

Docurments distributed al the request of a Representative shall be under the sole iesponsibility of the said
Representative, withou! prejudice to the legal or political position cf the Committee of Ministers

Meeling. 1243 meeting (8-10 Decembey 2015) (DH)

ltem reference: Revised aclion report (12/10/2015)

Communication from lialy concerning the Ben Khemais group of cases against Italy (Application Ne. 248/07)

Les documents disinibués a la demande d'un/e Représentantlie le sont sous la seule responsabilité dudi/de
iadite Représentant/e, sans préjuger de i3 position juridique ou politique du Comite des Ministres.

’

Reéunion - 1243 réurion {8-10 décembre 2015) (DH)

Reférence du point Bilan d'aclion révise

Communication de J'itale concernant le groupe d'afiares Ben Khemais conlre Italie (Raquéte n° 246/07)
(anglais uniquement)

hndiee t]
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poiique du Comité des Minisires
‘ PGl

12 0C7. 206

SERVICE DE LEXECUTION

i PESARRETS DE CACEDH

Rapprusentanza permanente d'ltalia presso il Consiglio d'Furopa
Utficio dell’ Agente del Governo davanti atla Corte europea dei Dintty dell’'Como

Action Report
REN KHEMAIS GROGP

Case of BEN KHEMAIS v. ITALY
Application n°246/07
Finatl on 6 July 2009

Casc of TRABELSI v. ITALY
Application n°50163/08
Fual on 13 July 2010

Case of TOUMI v. ITALY
Application n°25716/09
Final on 28 November 2011

Case of MANNAI v. ITALY
Application n°9961/10
Final 27 June 2012

Case Summary

These cases concern the expulsion of the applicants, Mr. Ben Khemais. Mr. Trabelsi Mr. Toumi
and Mr. Mannai, 10 Tunisia, on 3 June 2008, on 3 December 2008, on 2 August 2009 and on |
Mai 2010 respectively. following ministerial/prefectural decrees. despite the European Court's
interim measures. by virtue of Rule 39. indicating 1o the [1alian government that it was desirable
in the interests of the parties and the proper conduct of the proceedings before the Court not to
expel the applicants to Tunisia until the Court had had an opportunity 1o examinc the application
further.

Following the expulsions. the lialian authorities sought assurances from the Tunisian authorities
that the applicants would not be subjected 1o ill-treatment. The Tumsian authorities gave
assurances that the applicants would not be subject 1o ill-treatment. would receive medical
treatment and would be allowed 10 see 1heir lawyers and relatives. However, it was stated in the
letter that the applicants could not be allowed to see the lawyer who had represented them before
the European Court.

The European Court. referring to its judgment in the case of Suudi v fraly, reiterated that
international reports mentioned numerous and regular cases of torture and ill-treatment meted
out in Tunisia 10 person found guilty of terrorism. The Court held that these assurances could not
have been considered 1o secure effective protection against the serious risk of ill-treatment
incurred by the applicants. The Court also reiterated in this respect the principle atfirmed by the
Parliamenlary Assembly in its Resolution 1433(20035). according 10 which diplomatic assurances
could not be relied on unless the absence of a risk of ill-treatment was firmly established. In light

TN IZJ
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of these considerations, the Court found that the applicant's expulsion to Tunisia amounted 10 a

violation of Article 3.

As to the applicants’ effective exercise of their right to individual application. the Court noted
that the alian government, before expelling the applicants, had not requested the lifting of the
interim measure adopted under Rule 39 and had proceeded to expel them without even obtaining
diplomatic assurances. Consequently, the applicants had not been able to advance all the
arguments relevant 1o their defense and the judgment of the Court was liable to be deprived of all
useful effect. The fact that the applicants had been removed from ltaly's jurisdiction presented a
serious obstacle that could prevent the ltalian government from complying with the obligation to
protect the applicants’ rights and erase the consequences of the violations in accordance with
Article 46 of the Convention (violation of Article 34).

Developments following the judgments

On 20 August 2009 the Chairperson of the Commitiee of Legal AfTairs and Human Rights of the
Parliamentary Assembly, addressed Written Question No. 571 to the Commitiee of Ministers.
The Committee of Ministers was asked to indicale the steps it had taken wilh respect to repetitive
non-compliance with Rule 39 and the measures it intended 10 take Lo ensure that Italy complies
with such interim measures. The Committee of Ministers replied to the written question quoting
the dectsion adopted in case of Ben Khemais at its 1078th meeting (March 2010).

The Secretary General of the Council of Furope issued a public statement on [9/05/2010 in
which he strongly regrenied the repeated expulsions by Italy. The Secretary General underlined
that it was essential that measures taken by the Court, which are recognised as legally binding for
all parties 10 the European Convention on Human Rights. were respected by all member states
and that failure 10 do so risked undermining the system of human rights which is fundamental for
the protection of all Curopean citizens.

At the 1086th meeting (June 2010), the Commiitee of Ministers adopted Interim Resolution
CM/ResDH(2010)83 in which it deplored that the italian authorities, despite their commitment to
complying with inlerim measures expressed at the 1078th meeting in March 2010, had expelled
another applicant, Mr. Mannai, to Tunisia on 1/05/2010. in breach of an interim measure
indicated by the Court. The Committee firmly recalled the obligation of the [talian authorities to
respect interim measures indicaled by the Court and urged them to take all necessary sleps 10
adopt sufficient and effective measures to prevent similar violations in the future.

After the Mannai case the full compliance with interim measure by virtue of Rulc 39 has been
always granted from ltaly

1. Individual Mcasures

The expulsion orders were called off in respect of all the applicants and none of them has applied
for a residence permit in Italy.

The Government considers that no further individual measures are needed in these cases as
the European Court found in several inadmissibility decisions that following the 2011
democratic transition in Tunisia, there was no longer a risk of treatment contrary to
Article 3 in case of expulsion to this country (see decision Ignaoua v. United Kingdom of 10
July 2012 and Al-Hanchi v. Bosnia and Herzegovina of 15 November 2011).
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Pavment of just satisfaction:

Ben IChemais: Just satisfaction in the amount of € 16.118.19 was paid on 22 September 2009

Trabelsi: Just satisfaction in the amount of € 22.486,19 was paid on 26/04/201 |.The delay was
caused By lack of prompt information necessary for the payment.

Toumi: The total amount of € 23.179.160 was paid on 7/02/2012.
Mannai: Just satisfaction in the amount of € 21.500.00 was paid on 29 August 2012,
ITT Gencral Measures

i) Some insights on the domestic case law in compliance with the principles set out by the
European Court

- Decisions given by the Counrt of Cassation: |n a decision of 03/05/2010 (No. 10636) the Court
of Cassation held that justices of the peace should assess the concrete risks that an irregular
immigrant would facc in his country of origin bcfore an expulsion order can be cxecuted.
Likewise, in appeal proceedings lodged against an expulsion order for international terrorism the
Court of Cassation (no. 20514, decision of 28 April 2010):

- referred 1o the application lodged by Mr. Kneni with the European Court and to the
interim measure indicated on 14/04/2010;

- underlined the binding force of interim measures:

- stated that all halian authorities. including judicial authorities. must respect interim
measures (specilic reference is made to judges competent for cxecution of sentcnces,
magistrati i sorveglianzay;,

- madc rcference lo the Seadi judgment, to the absolute nature of Article 3 of the
Convention and to the current situation in Tunisia (examples of torture and ill-treatment
reported by international organizations and the US State Department);

- stated that the consequence of the Saadi judgment is that all ltalian authorities should
comply with Article 3 of the Convention and. in particular. that all the judicial authorities
should identify and take appropriate preventive mcasurcs other than expulsion where the
person to be expelled is considered lo be socially dangerous. Judicial authorities should
base their decisions on the specific situation of the person concerned. This obligation
should be observed until the human rights situation. as described in the judgment of the
turopean Court. improves in Tunisia and until concrete and reliable evidence is brought
before domestic courts;

- quashed the decision of the Court of Appeal.

= Decision of the Prefect of Benevento in another case in which the European Court issued an
inferim mneasure

[n the case of Mosrafa v lialy (Application No. 42382/08). the Prefect of Benevento ordered the
stay of execution of an expulsion order until the proceedings before the European Court are
concluded: the latter had indicated an interim measure on 12/01/2009. In this case, the applicant
had been convicted of terrorism and the expulsion order against him came into effect while he
was serving his sentence. Consequently, on 30/01/2009, the Court of Milan ordered that the
applicant is subjcet to the preventive measure of police surveillance and compulsory residence in
Milan for 3 years. On 10/07/2012, the European Court decided to strike the case out of its lisl.

- The Drissi Case — Working Center: In a similar case in which the European Court indicated an
interim measure under Rule 39. an ltalian court (the judge supervising the execution of sentences
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of Nuoro ') decided to apply an alternative measure to expulsion by way of placing the applicant

in a working centre (casa di lavoro; the case of Drissi. application no. 44448/08).

- Circular of the Ministry of Justice: On 27/05/2010 the Ministry of Justice sent to all ltalian
courts ol appeal - and through them. to the Justices of the Peace - a circular stressing the
obligation to respect interim measures under Rule 39. The circular referrcd to the well-
e¢stablished case-law of the European Court and to domestic judicial practice and explained the
consequences of failure to comply with interim measures: Courts of appeal are expected 1o
observe the requirements af the Convention and adopt all necessary measures Lo prevent non-
compliance in the future. As far as administrative expulsions (i.c. expulsions ordered by the
Ministry of tnterior as in the case of Ben Khemais or by the Prefect in the case of Toumi) are
concerned, the circular letter indicated that ltaly intended to comply with interim measures
through a more effective judicial contro! in the process of validating such orders before
expulsion can be carried out. In this respect, justices of the peace are not only expected to assess
whether formal requirements are met in a given case but also whether there are “impediments” o
expulsion. such as the risk of a violation of rights under Article 3 of the Convention in the
country of destination (reference is made to Court of Cassation Decision No. 10636 of
03/05/2010, see below). Furthermore. it is worth recalling the findings and conclusions of the
European Court in the case of Al Hanchi v. Bosnia and Herzegovina (application no.
48205/09. judgment of 15 November 2011, final on 4 June 2012). Among other things, the Court
stated that “4s noted by the Parliamentary Assembly of the Council of Europe and UN Special
Rapporteurs, the process of democratic transition m Tunisia is in progress and steps have
already been 1aken 1o dismantle the appressive structures of the former regime and put in place
elentents of a democratic system (... f It should also be emphasised that on 29 June 2011 Tunisia
acceded to the Optional Protocol fo the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishmeni, setiing up a preventive sysiem of vegular visiis 1o places
of detention. as well as to the Optional Protocol 1o the Imernational Covenant on Civil and
Political Rights, recognising the competence of the Human Rights Commiltee (o consider
individual cases. This shows the determination of the Tunisian authorities to once and for all
eradicate the culture of violence and impunity which prevailed during the former regime™. (§§
43, 44 of the judgment Al Hanchi). Therefore, as recognised by the Court, in case of
deportation to Tunisia, there is no real risk of (the applicant being subject to) ill-treatment
(8§45 of the judgment Al Hanchi).

More recently, in June and July 2012, the Court delivered inadmissibility decisions in three cases
(Ben Slimen v. laly. application no. 38435/10; Kneni v. lialy, application no. 20046/10 and
Belaj Meflah v. fialy. application no. 43211/10 and other applications) concerning the risk of
expulsion to Tunisia. in which it referred to 1he situation in Tunisia following the recent change
of regime. The Court noted that since it delivered the Al Hanchi judgment, democratic elections.
which took place on 23 October 2011, resulied in the election of a Constiluent Assembly in
which the main Islamist party, legalised on 1* March 2011, became the most represented party.
In view of the above, the Count considered that there were no more substantial grounds 1o believe
that the applicants would face a real risk of being subjeeted to treatment contrary 1o Article 3
becausc of the suspicions of terrorism weighting on them, if expelled to Tunisia.

Therefore, thanks to the awareness raised among the competent authorities by the
publication/dissemination of the judgment and by the detailed Circular of the Ministry of
Justice - leading to domestic case law and administrative decisions coherent with the
principles of the Convention as developed by the European Court (see above) — in similar

3 ¥ . i
The case of Drissi concerned a judicial expulsion.

[ii]

)
Hadine
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situations the Italian authorities are now fullv complving with the principles set out by the

European Court in judgments at issue.

i) Publication and Dissemination: 'Ihe European Court's judgments have been published on the
website of the Court ol Cassation {www italqiure.qustizia.it). with a translation into ltalian ol most
of them in the Ministry of Justice website:
hitp /iwww qiustizia Wauustizia/ivmag 1 20 1 wp?faceiNode 1=1_2(2009)&previsiousPage=ma_1_20&co
ntentld=SDU157348

They have also been widely disseminated 1o competent authorities (supervisory magistrates and
justices ol the peace).

Conclusion

The Government considers that no further individual and general measure are required in
these cases and that ltaly has thus complied with its obligations under Article 46,
paragraph 1, of the Convention.

i~
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11. MARTURANA C. ITALIA (RICORSO N. 63154/00) - RISOLUZIONE CM/RESTDH (2015) 69

COUNCIL OF BURORE

COMMITTEE E
QFf MINISTERS Pkt
COMITE
DES MINISTRES S

CONGEIL OF LERGR
Regolution CW/ResDH{2015)89
Executioh of the judgment of the Europaan Court of Human Rights

Marturana agalnst taly
Icatlon No. | Case [ Judignant of Final on
83154400 [ MARTURANA g | 6am3rz008 | 040872008 |

{Adopted by the Commiltee of Ministers on 12 May 2015
ot the 1227th maeting of the Ministers’ Deputios)

The Commitiee of Ministers, under the terms of Article 45, paragragh 2, of the Conmvention fof the Pratection
of Human Rights and Fundamental Freadoms, which providas that the Committaa suparvises the exacution
of final judgments of the European Court of Human Rights {hereinafter “the Convantion” and “the Court”),

Having regard to the fina! judgment transmittad by the Gourt to the Cemmittee in this cass and to the
violations eatabiished;

Retalling the respondent State's obligation, under Article 48, paragraph 1, of the Convention, to abide by all
fnal judgments in cases o which it has been a party and that this ob%gation entalis, over and abave the
paml:gt of any sums awarded by the Courl, the adoption by the authorities of the respandenl State, where
reqgu N
- of individual measures to put an end to viclations established and erasa thelr consequences &o as to
achleve as far as possibie restitutio in ntegrum, and
- of general measures preventing simdar viotations;

Having invited the government of the respondsnt State to inform the Committee of the measures taken to
comply with the sbove-mentioned obfigation;

Having examined the action report provided by the povernment indlcating the measures adopted In order to
give sffact to the judgmant including the Information provided regarding the payment of the just satistaction
awarded by the Court (see dacument DH-DD(2015)213);

Having satisfied kealf that all the measures required by Article 48, paregraph 1, have been adopted.

DECLARES (hat It has exercised Its tunctions undar Articie 48, paragraph 2, of the Convention in this
case and

DECIDES to ckise the axamination thareof.

Intamat : hitp:/fAwww. coe.intlem
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COMMITTEE
SECRETARIAT GENERAL OF MINISTERS

COMITE
DES MINISTRES

SECRETARIAT OF THE COMMITTEE OF MINISTERS
SECRETARIAT DU COMITE DES MINISTRES

Contect: Anng Avslin
Tel 0318847122 29

Date: 180272015
DH-DEX2015)213

Cocuments dlstibuted at the request of a Represenative shall be under the eole rupom_&blmy of the said
Represantativa, without prejudice 1o the legal or political positon of the Committee of Ministers.

Meeting 1222 meeting (10-12 March 2015) (DH)

Itam reference: Action report (17/02/2015)

Communication from Italy concemming the case of Marturana agalnst Itafy (Application No. 63 154/00)

bembpaddase

Las docurnants distriibuds 3 la demande d'un/e Représentant/e je sont sous |a seule responsabiité d-u:wun
ladite Représentant/a, aana préjuger de la position Juridkque gu politique du Comité des Ministres.

Réunion . 1222 réunion (10-12 mars 2015) (DH)

RéfRdrence du point : Bian d'action

Communication de I'italle concemant ('sffaire Marturana contre [talie (Requéte n® 63154/00)
(anglals uniguement)
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Documents disiribwied sl the roquest of & Reproseintive ahall ba andar Ia soli nsponsibdty of Na sakd Represenistvo,

without prejudice Lo tha kega! or poitical positian of tha Comimities of Minkatars. / Lan documents distriouds A la deminds d'un/e
Ja Borl 30U L Souk reapoNBablith duditids Ladits Représentante, aan prijger de la position Jridique ou

poltigue du Comitd des Minisros.

DG/
17 FEV, 2015

SERVICE DE LEXECUTION
DES ARRETS DE LA CEDH

Rappresentanza permanente d’[talia presso if Consiglio d”Europa
Ufficio dell’ Agente del Govemno davanti allz Corte curopea dei Diritti deli’ Uomo

Action Report

Case MARTURANA v. ITALY
Application u°® 63154/00
Final on 4 June 2008

1 - Case summary

In the case at hand the Court found a violation of Articke 5, § 4 of the Convention (due to the
fuilure, by the Ialian courts, 1o glve speedy decisions on the lawfidness of applicant’s detention on
remand and its prolongation) and a violation of Articles 8 and 13 of the Convention (due to the
arbitrary monitoring of the applicant's correspondence while he was imprisoned and the fack of
effective domestic remedies to challenge this monitoring).

I - Individyg) meassres

The applicant's detention on remand ended in 2001 and the European Court granted him
4000 EUR in respect of the non-pecunisry damage suffered and 4.000 EUR in respect of costs
and expenses. The just satisfaction was pald on 17 October 2008 (the global sum of 8.896 EUR
was awarded).

Thus, no other individual measure appears necessary.

LY — General meaggres

The Government recalls that the issues raised by this case were examined by the Committee
of Ministers in the framework of the Rapacciuolo, {Final Resolution CM/ResDH{2008)50) and
Cakogero Diana, (Final Resolution CM/ResDH(2005)55) groups of cases,

The Governmemt considers it sufficient 1o highlight the following.

As for the violation of anicle 5. § 4 of the Convention, domestic law seems to satisfy the
requrements of the Convention (see Article 309 and following of the Criminal Procedure Code,
laying down a tight time-limits in this respect).

As regards the correct application of the law and of the European Convention, the President
ol the Court of Cassation had written 1o ail Presidents of Section recalling the need 1o keep
control of procedural deedlines applicable 1o remand decisions. i

begod =
LI IYY
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Evenrually, the Court’s judgment and an abstract in [talian language have been published on
the mternet site of the Court of Cassation (which is accessible to judges, prosecutors and
lawyers).

As for the violation of Articles 8 and 13 of the Convention, the Italian Government engaged
in legislative and reguiatory reforms to prevent new violations similar to those found by the Coun
in this case,

As recatied by Final Resolution CM/ResDH(2005)55 in the case of Calogero Diana, the
reforms inchided the introduction into the legislation of clear grounds for imposing menitoring or
restriction of prisoners’ comrespondence and of time-limits for such measures; legislative
confrmation that correspondence with the Convention organs is exempt from monitoring;
administralive measures to ensure cffective impkmentation of the new legislative provisions; the
extension of judicial review to cover the monitoring or restriction of prisoners’ cosrespondence.

IV — Conclysions

The Government considers that all measures taken have fully remedied, as for the applicant,
the consequences arising from the violation of the Convention found by the European Caurt in the
case at hand.

The Italian Government also considers that general measures adopted will prevent new.
similar violations.

The ltalian Government is therefore of the oplnion to have fully complied with its obligations
uider Article 46, paragraph |, of the Convention, and asks to close the monitoring of the case.
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