
e.UN I, \1;'( '(J\'f) I • /'I 

OH· OD\70 15)5. 5 al tlle request of Italy I dlslribué a 18 oemenoe oe 
Oocun1en[s alt"'!.' recuesi 01 a sneJl be under 1111.' sole 01 tlle sald Rwc-.cnt'l l 
wllllevl pre)UCllcelQ lhe or polilical poslbO'1 of tlle CcmlTlltlee of Mlnlsters { le!> éls!r,!;)Ués 11 la dl!!'l'l!mde d !or.'e 
Représentanue le soni SQ.. S la seJle re$PCf\'51!101 (e dudlUoe !<Io.le Repreo;enlanUe, sans prejUQer dc: la pOSIllon jUlI(llQul.' ;)U 

polillqul.' du Com le deS 1.1nlslres, 

Il suffiees lo recall l hal in 2005 Italy amended Artide 175 of lhe CPP (Leglslalive Oecree Ne 17 of 
21 /0212005 confumed by Ad No 60 of 22/0412005) lo delermine !he lequlremenls of :Ile lemroy of 
lhe appheabon for suspenslon of IIme-hml! for appeal aga1ns: senlence (Istanza di nmess/Ons In 

termlflJ) Thus Il is posslble to appeal aga inst Judgmenls rendere<! In al)senfla al tlrst Instarcc ('Ve'n n 
the fiOlmal deadhnes have expred 

Unde; t!1(1 IJ() W pIUVISlOOS, Ihe f(;, appeal aga lnsl a Judgmenl ,ssued In aw en!rc! IS rC-!(lpelled 
upon 'equest of the accus.ed There are two exceptions lo S rule where lhe acClised has d 
"effcct!ve knowlcdgc" or the proceeòngs agaln'Sl htm Cf 01 the JJdgment , and when he/slìC I.as \'t1 Ir L. lly 
declded 00: IO or lo appeal More<Ner, Ihe basle deadllne has t:een extended trom len lO ttHty 
days cour,i.lng from the da te upon whlch Ihe accused IS deltvered lo Ihe ,Iallan authOntleS 

Furthermore on 25/11/2008 the Eurcpean Cour1, In a case slmllar lo the presenl one declared the 
applicahon InadrTvss,ble on Ihe grounds of non·exhausllon 01 Inlerna remecltes (case of Cat Ser.o, 
applicatlon no 34192/07) The Court neled Ihal the appltcanl haa had Ihe PO SSlbl llty lo fodge an 
apDllcallon for sLlSpenslon of Ihe IlIne-Ilml! for appeal agalnsl sel'll p. r'lCe un6er Art lc le CH-', as 
:::Irnended by Law o GO of 2005 In Ihese Clrellmstances, as we ll as i'l he lighl of tha Court of 
Cassahon's case law, the European Court conSldered that "1M poss bio 3ppllca tlon for SUSpeTlSlOn of 
thc> tlme-hmlt far appeal agalnst sentence was noi deemed lo lai! or r()t IO guarantee Ule applCa t'l1 
W1lh a sufllcleftl de<'J.ee nf legai ce rtalnty the opP'rtunlty to go belorE a court and defend hl mself In a 
new sei of proceedlngs" 

Conclusions 

The GoVe fl ifr:e1it conSlders (hat the indrvicfuaf measures adopted have fu lJy remedJed the 
consequeflCes far appllca rd s of the vlolallons of lha Convenlon found by r lJrr:pèan Couti In 
thesc cases thal tt",e generai measures wllI prevent siml'ar vlolallons and Ihal Itafy has thus complied 
\\I1th lt!ì obllgallons under Artlc!e 46, paragraph 1, ci the Convenllon 
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9. DHAHBI C. ITAliA (RICORSO N.17120j09) - BILANCIO D'AZIONE DH- DD (2015) 1017 

, ·lJ:"",\\lTn f: 
(if 

SECRETARIAT GENERAL 
( (J.\uH 
DE5 MI.\I!:'TRf;; 

SECRETAmAT OF THE COMMITIEE OF MINISTERS 
SECRETARIAT OU COMITE OES MINISTRES 

Con:;)!:!. Clij/e OVI>)' 
lei 03 88 -11 31') 45 

Date 06110,/2015 

DH-DD(2015)10i7 

- _._-_._---------------
DowmenlS dlSlribiJled el 1M reQuest 01 a Represe nlallVe shall be lInder the sole fesponslbdlly of the sald 
Representat rve W"llhcut preJudlCe lO Ihe legaI or pol!llcal position of the Commrf1ee of Mlnlslcrs 

Meel!f"lg· 1243 meeting (6-10 Oecemt>er 2015) {OH) 

Item re/erence Revised achon repor1 

CommU "HCatlOn Irom h.al" conc.ernrng the case of Ohahbi against lIaty [ACPi\C<lIIOn No. 17120/09j 
(Ffench onlYl 

Les documenls dlslnbues a !a demaMe d·unte Represenlantle le soni sous la seule 'esponsab i1rté oudrlfde l 
ladlle _Rcprésentanl/e , sans préJuger de la pOSr1ion jUfldlque ou poi IIQue dll Comllé des .. 

1243 réunlOn (8-10 décembre 2015) (OH) 

Référence du poiol Brlan d'acrion ré'llsé (05/10/2015) 

Communlcafon de l'Balte conceman! I affair€' Ohahbi cOnlre ltalie (ReQuèle n° 17120/09) 

- --- - _._.. --_.._-.- _....... . 
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01-1.00(2015)1017 OISlrltlulea aline requesl 01 Hilly I dislnbue il la demandC de rUabe 
Documenls d lSlribuled "tltle requesl of il RepresenlalJve shall be under [he sole responsibihty 01 Ihe Soaid RepfesenlallV8. 
...."II"lOUl preludlCi! lo llle legai 01 polillcal flQ!.iuon 01 Ihe Comml\lP.e 01 MinlSole lS Ile!> documents d,s;ribués (t la dem(tnde d urne 
Hel)fé!>enlaolle le soO! sous la seu1e responsatJ'lIté dudll /de tadlle Reprèsen(tl"lve. s.ans de la poS" 1on lundlque 01.1 

POIilIQIlt! du Coml:é des Minisues 

DGI I 
05 OCT. 2015 l 

!.k L ! )o... . l 
r,; '\1,:,:,. 

Rappresentanza permanenle (rttalia presso il Consiglio d'Europa 

U(ficin dciI" "geme dci Governo davanti alla Corte europea dci DiIi" i dell' l J,)mo 


DHAHBI con"e [[alie (reqllèle 1712(109) 
Déjì/llllll<' 8/llil/e! 201./ 

Rilan d'Al'liqn 

Descnplion de l'affairc : L'alfaire concerne r impossibilité pour le requùanl - tnwaillcur 
irnmigré d·origine lunisiennc - d'ùbtè:llir des services rubi ics iralicns le d'une 
alloc.:attr.ll dc royer fam.iliale en vcrtu dc l'Jceord d'association entre l'U nion (lH:.) 

e1 la Tunlsic (l' Accorti euro-mcditerrancen). 

I.a Cour D considéré qlle la nationaliré tlu rcquérant con$lltuaii l"uniqlle critère en vertu 
dllL.jllcl ce dernier 3vait été exclu du ocnefìce de ceUt' (lllocal;on I.!I que les raisons budgetaires 
3vancccs par les pour juslitìe.r ce·tte exclus ion ne pouvaient à ellcs scules. 
jus(iticr une diflércncc de traitcmcnl l<lOdcc sur la nalionalité. Dam, ces circonstances, 
autorites nationalcs n'av31enl r as ménagé, en respèce, un paramètrc de 
pruportionnalitc qui aurait rendu la distinction criliqucc conrorme allx exigcnces dc l'anil"!e 
14 de la CO ll venlion (vio lalioll dc l'ar1icle 14 combine evcc I"anicle 8), 

I.'a n'aire concerne égalemem J'omission de la Cour en de !notive!" san 
re ru s de pcser une préjudiciellc à la Cour dc Jusrice dc I·Union Européenne (C'JUt-_) 
afm u\,; uctcrminer si, à la lumiere de l'Accord le Reglcmenl CEE n. 

407RI7\ pennetlait d'exclull! un Irava illeur tunisicn de I"allocalion (violalioll 
ar1iclc 6SI), 

Me.surcs iodividuclles 

Le munlanl accorué par 1:1 Cour:tu rcquérJnr a élc le 2 décembrc 2014 .Les aUlorites 
cstiment les inl éret s rnoratoircs ne SOni pas dus. car le rctard est imputablc au 

rcqll érant . 

mesures individ\lel1e5 ne soni pas néc('ssaires, le montani accordc par In Cour il 
titre de domlnage materiel com're toralcrn..:nt rallocalion du loycr non pcrçuc nu nivcau 
inlerne. A cci cgard il raul souligncr quc le requenml a demandé une SE pOllr le pcrìode 1999­
2004 et qllc la situatioll par la Cour (1 pris f"in le prononcé dc l'arrèl , vu que 
le requcranl (lvait obtenu Civant date la nalionalit é italicnnc ct il rcncontrdi t plus 

à ceHe alklCHliL)l1. 

Gén('rales 

L'arrèl a eu la r1us grande dilTlIsion sur Ics S'ICS internet et a elé (raduit italien . 
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OH-uD(2015)1017 OIS!nbu!ed al lhe reQuesl Oillaty I dtSlnbue à la demanae de rUal:e . 
Documen!s dlslrlOUled al !he requesl of a RepreSen!ahve shaU be ondet lhe sole ,eSPooslb!l,lY of Ille sala Represenlalllle , 
'NIll1oul preJudice lo legar 01 polilica1 poSllion of lhe Commll1ee 01 Mlnls!ers I les documerr!s aisTnbl.lÉs à la demanae d'un/e 
ReprésenlanVe le so n! sous la seule responsaoihlé du:liVde ladi!e Représemanlle, sans préluger de la position JUl"KtlQue ou 
poillique du Comile des Mlnlslres 

!illpj /www.g ill s!!.ia. itlg iustizio! iti llomepoee . \\ p:jscss ion' nOCA0825 B4 B 8 EAED LCQBJJl. 

Cn ee qui concerne le droir il. l'a lloca lion du royer lamilial litigicux, Ics autorités il alicnncs 

sOllhaitenl. tout d·abo rd. attirer l'at1ention sur le rait que. en 20 13. l'art iclc 65 de la lo i 
peni nente (n. 448 de 1995) a ète modi tìé et au préselll il envisage l'allocation du loyer 

familial au x res sonissanls italiens et dc I·Un ion européenne ainsi que aux étrangers séjournam 

sur le terriloirc ilalien pour une longuc durée. Cclte modifiealion eSI en mesure de rcmédier il. 
la deraillance de la lo i co nstatee par la CEDH. notammcnt que cene loi prévoyoit l'allacation 
du royer litigieux seulement aux rcssonissams de l'Union europécnne. 

La jurisprudence réceme de la Com de Cassation a confirmé le droit des pe rsonnes qui se 

trouvent dan s la mème siluation du requérant à l'allocation du royer en ques rion (a rrèt n. 

15220 - jllillet 20 14). Dans cet arret la Co ur a pris cn compte Ics constats de la Co ur 

Européenne dans la présente aITaire ainsi que le eadrc normatir en vigueur qui. suite aux 
mod ifjcations législali\.es inlcrvcnucs. cnvisage I"allocation du roye r litigieux aux él rangcrs 

scjoumant sur le tcrritorn.' italien pour une longuc durée. 

A des fins d·exhaust ivité. il est noté que, déjilovant ledit amendement de In loi pertinente. la 
jurisprudence de la Cou r dc cassotion. (successive il l'a erèt n. 2427S/2008. sllit e auquel le 

requéranl a été victime de ... violat ions prononeées par la Cour EO H) étail conrom1e aux 

principes découlant de la Cour J( iE sur l'interprélation eXlcnsive de preslations d'ass urance 

sociale découlant du Règlcment CEr: n.4078171, remplacé par le règlement et SM3/2004. 
Notamment. dans l'arret n. 17966.1 1I. la Com de cassation ava il errectué, enlre Icmps, un 

rcvirement par rapport ci la jurrsprudence antéricure qui a donne lieu à ('a ITairc Dhahbi devant 
la Cour EOH . I.'arrèt dc la Cour de cassation dc septcmbre 201 I ava il. en erret , pris acte dc la 

COrrecte applicarlon de la clause dc parité de lrailement en mat ière dc sécurité soc iale 

contenue dan s les aecords Euro-méditcrranée ns .. en soulignant que la preslation celle rois en 

c,bjet (un e pension d'invalidité) bien qu 'ét anl une prestat;on d-assistance sociale cl non de 

sceurilc socia lc , n'empèehait pas l' app lica tion de cene meme clausc , car il n'y a pas d'idemite 
cntre le canecpl communautaire de sécurité sociale el celui national. 

En cc qui concerne l'obliga lion de soulever la qucslion préjudiciclJc d' inlerprclation à la 

CJI IE. nous obse rvons que dans l' arra ire en objet il y avai t une jurisprudencc cla ire de la 
CJlIE sclol1 laquclle le requerant avai t droi t il l'allocation ram ilialc dcmandee. Neonmo ins. si 

la Cour dc cassalion s'en do ula il, elle. cn tant que jugc de dernière instance, aurail dù soulever 

la questjon préjudieielle d'interprétalion à la Cour JCE, Le refus immotivé de le rai rc a donné 

lio u à la violation de l'anicle 6 § I de la COl1vention. SOLIS cet angle. il s'ogit d'un cas isole, 
car Ics questions préjudicielles à la ClU E sont en It alie normalemcnt et rréquemment 

so ulevées. non seulemcnl par les juges de dernière instance qui sonI ob ligés ci le raire. ma is 
all"i par les autrcS juges. Ce principe rait l'objet d'une gronde ollention dans la rormation 
iniliale el permanente des juges, considéré aussi qut: sa m6.:onllaissancc cntraine une 
responsabiJit é de l'Etat au scns dc l'arrèt dc la CJUE TJ'u}:helli del A1editerranev COl1fre 

Republica Italiano du 13 juin 2006 dans l'arraire C-I 73/03. 
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DH-DD(2015)1 017 . dislnbuted al the request 01 Ilaly I dislnbué à la demande de l'Italie. 

Documents dlstrlbuted al the requesl of (I Representative shall be under !he sole responsiblliry of the RepresenTatlve, , 

wilhoul prejudice lo Ihe legai or pOlitical position of lhe Commr!1ee 01 Mlnlslers.. Iles documents dlstnbues a la duNe 

Represenlanve le sonI sous la seule responsabililé dudillde ladite Représenlanlfe, sans préJuger de la pOSl1lon JUMlque ou 


polillque du Comilé des Minislres. 

Nous souhaitons, en fin, auirer l'atlention sur la réfonne de la loi sur la responsabìlité 

(indirecte) des magistrats (Ioi 18/2015) entrèe en viglleur en mars 2015. Cette loi prévoit 

(article 3-bìs) qu'ìl soit possible demander une indemnisatìon en cas de non-respecl de 

l'obligation de soulever la question préjudicielle d'interprétation il la CJUE. 

Pour Ics raisons exposées. le Gouvcmement cstime qu'aucune autrc mesure n'est nécessaJre 

au sens de l'art. 46 § I dc la Convention et demande la dolure de l'examen de l'afTaire. 
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10. BEN KHEMAl5 E ALTRi C. ITALlA (RICORSO N. 246/07) - BILANCIO D' ZIONE RIVISTO 
DH- DD (2015) 1070 

Résolutlon 
Exkution d. de la Cour europ.enn. deli drolts de l'homme 
Kollcaku contra Italle 

Requite nO Affalre Arri1: du Oénnltlf le 
25701/03 KOLLCAKU 08/0212007 08/0512007 

(adoptée par le Comlré des MinisCf"es le 8 ju/llet 2015, 
lors de la 1233e reunion des Déléçués des Minlstres) 

Le Comlte des Mlnlstres, en vertu de l'artlcle 46, paragraphe 2, de la Conventlon de sauve-garde 
des droits de l'homme et des libertes (ondamentales, qui prévo,t que le Comlté survedle l'exécutlon 
des arrets défìniti(s de la Cour européenne des drolts de I·homme (ci-après nommées .. la 
Conventlon » et • la Cou r • L 

Vu l'arrét définltif tr.!lnsrnis par la Cour au Comltè dans certe affaire et les violatlOns constlltées ; 

Rappelant j'obligat1on de l'Etat dt?rendeur, en vertu de l'article 46, paragraphe 1, de I.!I ConventlOn, 
de se conformer aux .!Irréts détlnltlts dans les IItlges auxquels il est partie et que cene obllgation 
Implique, outre le paiement de la satJsfactlon équll1lble octroyée par la Cour, \'"doption par les 
eutontés de "Etat défendeur, si nécessaire : 

- de mesure:s Individuelles paur met1re fin lIUX violat ions constarées et en effacer les 
conséque:nces, dans le mesure du passlble par restltutio In Inte<;rum ; et 

- de mesures permettant de des vlolat lons ; 

Ayant invité te gouvemement de l 'Etat dérendeur à Informerle Comlté des mesores pnses pour 
conformer il l 'obllgat lon susmentlonl"lèe ; 

Ayant exarniné le bllan d'adion feurn; par le gouvemement Indiqullnt les mesures adopté-es ann 
d'executer l'arret, y comprls intormatiens rournles en ce qui concerne le p.!Itement de la 
satlsfaction équltable octroyee par la Cour (voir document DH-DD(2015)545) ; 

S'étant assuré que toutes !es mesures requlses par l'artlcte 46, paragraphe l, ont ete adoptees, 

DECLARE qu'li a rempll fonctlons en vertu de l'artlde 46, paragraphe 2, de la 
Conventlon dans cene allalre et 

DECIDE d'en clore l 'examen . 

Documenls 

Réunlo". 

lo 11l)e reul'\iol'\ des Dcle.gues cles. 8 julliet 1015 
DOCun""lCftH CDI'\".... 

lo 110 jUll1et 2015 
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M\r--.·IS1 LI<S . ;Q iSECRETARIAT GENERAL 
(( 


LX'" 'Vl..___...___. -.J

SECRETARIAT OF THE COMMITIEE OF MINISTERS Di 
SECRETARIAT DU COMITE DES MINISTRES 

Co n.' ,1,.1 Clore Ovey 
Tel 03884/3645 

Date 14/10J2015 

DH-DD(201 5)1 070 

Oocuments dlstributed al the request of a Representahve shall be under Ihe sole responslbllity of Ihe sald 
Representallve. wrthoul prejudlC€ lO rhe legai or polUical poSltion ofthe Com fT\irtee of Mlnlsters 

Meeting. 1243 meeting (8-10 Oecember 2015) (OH) 

lIem reference' Revised ac110n (epon (12/1012015) 

Communicallon from 11aly concermng the Ben Khemais group of cases againstllaly (Applicatlon No 246107) 

les documenls dislribués à la demande d'un/e Représentantle le sonI sous la seule respOnsabilité dud!tlde 
ladlte Représentantle, sans préJuger de la positlon juridlque ou politique du Comile des Mlnistres. 

Réunion 1243 réunion (8-10 décembre 2015) (OH) 

Référence du poinl 8r1an d'aclion revlsé 

Communicalion de l'Italle concernant le groupe d'affanes Ben Khemals contre Italle (Requèle nD 246/07) 
(anglais uniquement) 
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DH·OD(2015)I070 dlslribuled al lhe requesi olllal'y / dlslribue a la demandc de l'Ila Ile 
Documents dlslnbuled al Ihe reQuest or a Represenlative shall be uncler Ille sole resPor\S'lblhty 01 me said Repre sentative 
\'IIlhoul prejudll:.e lo the legai or pOlitical posltion 01 tlle Commillee 01 Mlnlslels. /les documents dl5lribués a la demande d·unJe 
Represenlanlle le soni SOUS la seule responsabitité duoli/de ladile Represenlanlle . sans preJuger de la posll10n ìuridlQue ou 
pohllque du Comllé des Mlnlslres 

DGI 

1 2 OCT. 2015 
SE/NICE DE L·EXECUT10N 
i :ES ,\RqF 1 S DE LA CEOH 

Rappn:sL·ll tan .....l p\'rrniln l!t\tt' d ' Ital ia il C\Jn'ilf.lul d ' Furopa 

UffiCIO dell· Agen tedel COVl'1'Jl1' dav<lnli alla Corl e l;'uropC'.i} dl!1 Dinth dcll'Lumo 


Actioll Reporr 

Rl è' KHEM,\ IS (ì I{Ol, P 

Case ofBEN KHEMAIS v. ITALY 

Application n0246/07 

FÙIOI on 6 Jul)" }(J{)V 


Case ofTRABELSI v. ITALY 

Appliealion n050163/08 


FlJlul UII I J J ul)' 2010 


Case ofTOUMI v. ITALY 

Applica.ion n025716/09 


Finul un 18 Nowmber 201 1 


Case ofMANNAI v.ITALY 

A pplicalion n09961/10 


Fina( 27 June 2012 


Case 

These cases conCern the expuls ion o fthe applicanls. Mr. 13en Khe ma is. Mr. Trabel"i Mr. "("oumi 
anu Mr. Mannai. IO Tunisi a. on 3 June 2008, on J Deeember 2008, on"2 Augusi 2009 and on 1 
Mai :201 0 respee lively. fo llowing ministeriallprefec.tural decrees. despite the European Coun's 
interim mea5ures. by vinue of Rule 39. ind ical ing lo Ihe Italian go vernmcnt Ihal il wa.;; desirable 
in Ihe inleresls ofthe pan ie:; and Ihe proper co nduct ofrhe proeeedings before the eQUn 110t lo 
e:\pellhe applicanl s to Tunisia unlillhe Coun had had an opponunily lo examinc the applicalion 
funher. 

rollowing the expulsiolls. the Il a liall aU lhorities sought assurances rrom the Tunisian aUlhorities 
Ihal Ibe applicants would not be subjected IO ill-treaimelll. The Tunlsian aulhorilies gave 
assuranCeS Ihal Ihe applicanls would nOI be subjeci lo ;1I-treatmenl. would receive medicai 
Irealmen\ and would be allowed IO see Iheir lawye rs and re lalive:,. il was in the 
le tte r Ihallhe applic ants could nOI be a llowed tu see Ihe lawyer \Vho had rep resented (hem befo re 
Ihe European eo un. 

The European eoun. rererring lO il s judgmenl in the ease al' Suudi v 1Iu/)'. reite rated Ihal 
inlerniJt io nal repons mentioned numerous and regular cases of tort ure and ill-Irealmenl meted 
oul in T un isia IO person found guilty ofterrorism. Coun he ld IhatlheSè assurances eould not 
have been considered IO seCllre effeetive proleetion again st the serious risk of ill-Ireatmenl 
incurred by the applicants. Tne eou rt also reiteraled in Ihis respecl the princi ple atlirmed by Ihe 
Parliamenlary AssembJy in its Resolution 1433(2005). according IO which diplomalic aS Sll rances 
could nOI be relieu on unless lhe absence of a risk or ill-treatment was firm ly eSlablished. In liglll 

23 2 


Deputati Senato del 

i i i "'",ATURA - DISEGN! !JMENTI - DOC. 

–    232    –



P .1I01 .':!."C().\/l j· /ll/("t 111.\ 11 

DH.DD{201511070 · dlSlribuled al1he requesl of Itaty I dlslribue a la demande de l'llalle . 
Documenls dlslnbule<:! allhe requesl of a Represenlalive shall be under lhe sole responsiblllry 01 l!"le said Represen1alive. 
Wllhoul prejudice IO lhe legai or poliTical POSilion of The Committee of Mirtlslers. Iles documenls diSlnbués ala demande d·unte 
RepresenTanUe le sonI sous la seule responsabllile dudlllde ladlle ReprésenTantle. sans préJuger de la poslUon JllndiQue ou 
polllique du COmlle des MiniSlres. 

of Ihese co ns idera tions, Ihe Court found lhat the applicanl's expulsion IO Tunisia amounted lO a 
violalio n of Article 3. 

As to the applican!> ' e ffec tive exercise of their right to individuai applicalion, the Court nOled 
that the Italian governmenL before expelling the applicants, had not requeSled Ihe lifting o f the 
inlerim measure adopted under Rule 39 and had proceeded to expel lhem withou( even obtaini ng 
diplomat ic assurances. Consequenlly, lhe applica",s had noI been ablo lO advance ali Ihe 
argumenls relevanl lo Ihe ir defense and Ihe judgmenl oflhe Court was liable IO be deprived of ali 
use ful effecl. The facl Ihal lhe applicanls had been removed rrom Ilaly's juri sdiclion presenled a 
ser ious obSlacle Ihat could prevem Ihe Ilalian govemmenl from complying wilh Ihe obligalion lO 
prOlect the applicants ' righlS and erase the consequences of Ihe violalions in accordance wilh 
Anicle 46 oflhe Con venlio n (violalion of Article 34). 

Dcvclopmcnts following Ihe judgments 

On 20 AugusI 20091he C hairperson oflhe Commillee ofLegal Affairs and Hum an Righl s of lhe 
Parliamenlar)' Assembly, addressed Wrillen Queslion No. 571 IO Ihe Comminee o f Mini slers. 
The Com miltee o fMini sters was asked lo indicale Ihe sleps il had laken wilh respecl lo repetili ve 
non·co mpliance with Rule 39 and Ihe measures it intended lO take to ensure that Italy com plies 
with sllch inl er im measures. The CommiUee of Ministers replied te the wriuen question quoting 
Ihe decisio n adopted in case of Ben Khema is al its I 0781h meeling (Ma rch 2010) . 

The Secrelary Genera i of Ihe Council of Europe issued a public statemenl o n 19/05/2010 in 
which he slrongly regrened Ihe repeated expulsions by lIaly. The Sec retary Generai underlined 
Ihal il was measu,es taken by the Court, whieh are recognised as legally binding for 
ali part ies to Ihe Euro pean Convention o n Human Rights, were respeCled by ali member Sia les 
and Ihal failure tO do so ,isked undermining Ihe syslem ofhuman righls which is fundamenlal for 
the pro lection of ali Eu'opean eilizens. 

AI the 10861h meeling (June 20 10), Ihe Commi11ee of Minislers adopled Inlerim Resolution 
CM/ResDH(20 10)83 in which il deplored Ihat Ihe Italian authorilies, de'pile Iheir commilmenlto 
comply ing with inlerim measu,es expressed al Ihe 1078lh meeling in March 20 I O, had expe ll ed 
anolher applicanl. Mr. Mannai, lO Tunisia on 1105120 J O. in breach of an interim measure 
indicaled Ih e Cou rt . The Comminee firmly recalled Ihe obligalion oflhe lIalian aUlhorities to 
respect interim measun:s indicated by (he Court and urged them to take ali necessary sleps to 
adorI sumcienl and effeclive measures to prevenl similar yiolations in the future. 

Afte r Ihe Mann ai case Ihe full compliance wilh interim measure by virtue o f Rul e 39 has bee n 
always granled rrom Italy 

II. Individuai Mcasures 

The expulsion orders were ca lled offin respeet ofallthe applicanl s and no ne oflhem has applied 
for a res idence permit in Italy. 

Thc Governmcnt considersr that no further individuai measures are needcd in these ca.ses as 
Ihe European Court found in several inadmissibility decisions that rollowing the 2011 
democratic transition in Tunisia , there was no longer a risk or trealment contrary lO 
Article 3 in Cll>e of Hpulsion to this country (see decislon Ignflllua v, Uni/ed Kil/gdom o[ IO 
Ju/y 20/2 al/d A/-HaI/chi v. Bosnia alld H'negovi/m or 15 November 2011). 
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DH-DD(20 15) 1070 . dls!Jibuted al lhe request 01 Italy 1dlslnbué è la demande de l'ltahe. 
DocumenlS dlslribuled al lhe request of a Represenlative sh<lll be under the sOle rp.sponsibllity 01 lhe s<lKl Represenlative 
\Vittlout prejudiCf! IO the legai or pohlical positlon or Lhe Commll1ee or Mlnlslers / les docomenls dlslnbué3 à la demande d'unle 
ReprésentanLle le sonI sous la seule responsabllilé dudlVde ladlle Represenlanl/e sans preluger de la position jUMlque ou 
polilique du Comllé des Mmlslres 

Pa"ment Or just sansfaction: 

Sen Khemais: Just satisfaction in the amount 01' t' 16. 118. 19 was paid on 22 September 2009 

Trabelsi: Just satisfaction in the amounl 01' t 22.486. 19 waS pa id on 26/04/20 1 LThc dc la)" \Vas 
cilu sed By lack of prompt in formation necessary for the paymem. 

Toumi: The IOlal .mount 01' E 23. 179. 160 was paid on 7/02120 12. 

Mannai : JU SI salisfaction in Ihe amounl 01' € 2 1.500.00 was paid on 29 Augu si 2012. 

Hl! Generai Measures 

i) Some insighls on lite domesl;c case law ;n complian ce willl Ihe principles oul by Ille 
European Courl 

• Decisinns given by Iile COI/n ofCas.l'alion: In a decisio n 01' 03/05/2010 (No. 10636) Ihc Court 
of held that justiccs of the rcace should assess the concrete risks that an irrcgulilr 
immigrant would fa cc in his country of origin bcforc an expu lsion ordcr can be cxcculcd. 
Likewisc, in appeal proceedings lodgcd against an cxpulsion order for imemational terrori sm the 
Cou rt ofCasS3lion (no. 20514. decision 01'28 Aprii 20 I O): 

referred lO the applicalion lodged by Mr. Kneni wilh Ihe t UrOrean Court .nd IO Ihe 
inl er im measurc ind icated on 14/04/20 I O; 
und crlined the binding force of inlcrim mcasurcs: 

stated thal ali Italian authorities. including judicial authorities. muSI respect interim 

measures (spccifìc rcfercncc is madc to judges competent far cxccution of senlcnces. 

magistrali di sOr1'eglianza): 
made rcference lO Ihc Soodi judgmcnl. lo Ihe absolu le nalure 01' Articlc 3 01' Ihc 
Co nvemion and ro the currcnt situation in Tunisia (examplcs of lonure and ill-uealmcnt 
rcporlcd by intemational organizalions and the US Slale Depar1mcnt); 
staled Ihat Ihe consequenc c of the Saadi judgment is thal a li Ilalian aUlhorilies should 
comply wilh Ar1iclc 3 of lhe Convention and. in par1icular. Ihal alllhejudicia i aUlhorilies 
should identify and take appropriare preventive mcasurcs othcr than expulsion where thc 
person lO be expelled is considered lO be socially dangero us. Judic ial aUlhorilies should 
base their decisions on the spec ilìc silUation of the person concemed. This obl igation 
sho uld bc observed until (he human rights 5iluatio ll. as described in Ihejudgl1lent oflhc 
european Coun. improves in Tunisia and until concrete and reliable evidencc is brought 
before domestic CQurt s; 
quashed Ihe dec ision o flhe Courl 01' Appeal. 

- Dedsion 0/ t/,e Prefect of Benevenlo in anolher case in wh;ch Ill e European Cnurt issued an 
;nler;m mea,Wre 
In Ihc case 0 1' .I1vstafa v /ta/y (Application No. 42382/08). thc Prefeel 01' Benevenlo ordered the 
stay of execution of an expulsion order until the procecdings before the European Court are 
eone luded : Ihc laner had indicaled an interim measure on I210 1121l1l9. In this case. Ihe applicanl 
had been convicled of tcrrorisrn and the expulsion order him came imo effcct while he 
was se rving hi s scnl cnce. Consequently, on 30101/2009. Ihe COUrl 01' Mil an orde red Ihat the 
applican! is subjcct to the preventive mcasure ofpolice surveillancc and compulsory residence in 
Milan l'or 3 yea rs. On 10/07/2 012. the European Court decided lo 5t rike the case OUI 01' its lisI. 

. The Drissi Case - Worlting Cenler: In a similar case in which thc european Coun indicated an 
intcrim mcasure under Rulc 39. an Italian court (the judge supervising the cxecut ion of sent enees 
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OH-OO(2015)1070 : diSlnbUled allhe re{lUeSI of Itaty' distnbué ti la demande de malie 
OocurnenlS drslnbuled allhe 01 a sha11 be under Ihe sole responSlbillly ollhe sard Represenlallve . 
wrlhOul prejudice [o Ihe legai or polillcal pOSllion ollhe Commillee 01 Mlnislers. I Les documenis dlslribués à la demande d'unle 
R:eprésenlanUe le sonI sous la seule responsabilrlé dool"de lac:li!e Représenlanlle. sans préJuger de la posilion juridiQue ou 
polrtlQue du Comlté des MlrUslres. 

ofNuoro ') decided lo apply an ahernalive measure IO expulsion by way orplacing Ihe applicant 
in a working centre (cosa di lavoro; the case or Drissi. applicai ion no. 44448/08). 

- Circtl/ar o[ Ihe Minislry o[ ll/slice: On 27105/2010 the Ministry or Justice seni lO ali Ilalian 
couns or appeal - and Ihrough Ihem. lo Ihe Juslices or tho Peace - a circular slressing Ihe 
obligation lO resrect intcrim measures under Rule 39. The circular referrcd to the well­
c'tablished case-Iaw of the European Coun and IO domeslic judicial praclice and explained lhe 
consequences or failure to comply wilh inlerim measures: Courts or appeal are expecled LO 
observe the requiremenls or Ihe Convention and adOrI ali necessary measures lo prevent non­
compliance in lhe future. As far as administ ralive expulsions (i.c. expulsions ordered by Ihe 
Minislry of Interior as in the case of Ben Khemais or by Ihe Prefeci in the case of Toumi) are 
concc:med. thc: circular Ic:Uer indicated that hai)' intended lo comply with inlerim measures 
lhrough a more effective judicial contrai in the process of validaling such orders before 
expulsion can bc carried out. In lhis respecl , justices oflhe peace are nOI only expecled lO assess 
whether formai requirements are met in a given case bui also whelher there are " impediments" (O 

expulsion. such as the risk of a violation of rights under Anicle 3 of the Convenlion in the 
coumry o r destination (reference is made IO Coun of Cassalion Dccis ion No . 10636 or 
03/05/2010. see below). Funhermore. it is wonh recalling Ihe findings and conclusions of Ihe 
C:urorean Coun in the case or AI Hanchi v. Bosnia and Herzcgovina (applicalion no . 
48205/09. judgment o r 15 November 2011. fina I on 4 June 2012). Among olher Ihìngs. Ihe Coun 
sialed lhat '·A.\' noie" by Ihe Parliamenlary Assemb/y o[ Iile Co/mcii or EI/TOpe and UN Specia/ 
Roppor/eur5. /he process 0/ democralic: Iransilion iII Tunisia is in proxress and s/eps hm'l! 
nlrendy been rak.en lo dismanrle /he oppressive slrUClUres o/ the ./òrmer regime ami puf ;n pIace 
e!el1l('n{s vI (I demoeraric f. . .} Il should also be: emphosised Ihal on 29 lune 2011 limisio 
Dccède:d IO /he Optional Pr%eol lo Ihe Conl'cmion againw Torture amI O/her Cruel, Inhuman 
or Degrnding Treulmem or Punishment, setring up a prevenri\!e syslem o.f regular v;sit.'i lo places 
o( delenlion, as well DS lO [he Optional Pr%eol lo [he Inrerno/ional C:ovenan! on Ch'il amI 
Polilical Righ(/), rc:cognising /he eompelencc: q( [Ile Humon Righls Commillee lO con.Hder 
individuaI ensc:s. Th/s shows rhe determinalion o( the Tunisian authorilies fO once and (or ali 
eradicale fhe cullure o.fviolenec: and impunify wi1/cll prevailed during file (ormer (§§ 
43 , 44 of lhe judgment AI Hanchi). Therefore. as recognised by Ihe Court, in case oC 
deportation to Tunisia, there is no real risk or (thc applicant bcing subject IO) ill-Ireatmenl 
(§45 oflhe judgmenl AI Hanchi). 

More recently, in June and July 2012, Ihe Coun delivered inadmissibilily decision s in Ihree cases 
(l3en Slirnen v. iIaly. applicalìon no. 38435/10: Kneni v. iIaly, applicalion no. 20046110 and 
13elaj Meftah v. Ilaly. application no. 43211110 and olher applicationsl concerning [he risk o f 
exrulsion IO Tunisia. in which ir referred to the situation in Tunisia following the recent change 
or regime. The Coun nOI cd that since il delivered Ihe AI Ilanchi judgmenl . democralic elections. 
which look piace on 23 OClober 2011, resuhed in the eleclion of a Conslilucnl Assembly in 
which the ma in Islamist party. legalised on l'' March 2011, became lhe mo st repre scnled party. 
In view of lhc abovc, the COlirt considered thal there were no more subslantial grounds to believe 
Ihal Ihc arrlicanlS would fa ce a rcal risk or being sllbjeeted LO trealmenl conlrary to Article 3 
beeausc ofthc sllspicions ofterrorism weighting on them, ifcxpelled lO Tunisia. 

Thererore. thanks lO Ihe awareness raised among Ihe competent autborilies by the 
publication/disseminalion or Ihe judgmenl and by Ihe detailed Circular or the Ministry or 
Justice - leading lo domestic case law and adrninistrative decisioDS coherenl wilh Ihe 
principI.. or the Convenlion as developed by Ihe European Court (see abo..e) - in simil.r 

I The case of Dmsl concerned a judicial expulsion. 
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OH·OO(2015)1070 dislrlbuled allhe requesl 01 Ha ly I dlSlrlb,IC '" la demarlde de 1"1lalie. 
Documents distnbuted a! t'le reques( or a Represemahll'e shaU tle under Ihe sole respo,')slòllrty of 1he salCl 
Wll tlQul preJudlre IO lhe legai or pollneal posihon of lhe of Mlnlslers. I Les doc umenlS (lISlriòué& a la (lemande d'uNe 
Represenlan(/e le sonl sous la seule responsatllirie dudll!de ledile Represemanl1e. saN de la posillon juridlQUe ou 
palltkt;ue du Comilé des MlniSl res 

silualions the lIalian authorities are no" fully eomplying wilh che prine iplcs set o ul by th e 
European Court in judgrnents at issue. 

ii) Publicalion and Disseminlllion: T bc Eu ro pean Court's judgments have been publi shed on the 
we bsitc o fth e Court or Cassat ion (www llalaru re. g lusllzla.il ) . with a Ira ns la l ion inl o Ita lia n of moC;:1 
o f them in the M ini.c;: tr y of Justiçc we bs il e : 
http.nwwwglustlZla IUmusl lzia/iUmq 1 20 1 wp?facetNode 1=1 2(2009)&previsIQusPage=mq 1 20&C!) 
nlen t ld SDU 157S48 

Thcy havc a lso been "" idc l)' di sseminaled 10 compcte nt authorities (supe rvisory magistralcs and 
just iccs o rlhe peace). 

Conclusio n 

The Govcrnmenf considers ,hai no further individuaI and generai measure a re required in 
thcse cases and (ha( lIaly has thus complied with its obligations under Arti ele 46, 
paragraph l , or thc Convention . 
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11. M ARTURANA C. l'fALlA (RICO RSO N. 6315<1/00) - RISOLUZIO E CMjR ESDH(20l5) 69 

COLNCllOF hfitOl'E 

CQt..1.MmEE 
QF MINISTERS 
COMfT( 
DfS MINISTRES 

R_luttO" 
Erecudon CJf the judgmem of th. European Court cf ,",urnan 
Martun.na a.ga.lnat ItIty 

(Adoprad by Uffi Commirloo or Minilll&rs 011 12 May 2015 
BI Iho 12271h meeting of /ho Minislers' Oeputie<l) 

The Committee of Mìniste:rs, under the of Artide 46, paragraph 2, DI the Cortventlon f'o( the Protectlon 
of Human Rightl and fundamenmJ Freedoms, wt1ich provides tha1 the Corm'littae supervlses the execuoon 
of final judgments of the EuropeBn Court cf Human Right! (hel'8inafter "the Convention" and "the Court"), 

regard to 111. fina! judgmont transmltted by lhe Coun to the Committee In thls c.... Qnd te lhe 
oolations e,lltabished; 

Ro<aliing the ....pcndent S!a1e's obiga1lan, under ArticI_ 48, paragraph l, 01 the Convention, lo abide by ali 
fma! judgm8f\ts In caBeS lO whlch it hls been a: party and that tNs obigation OV8( and sbava the 
payment of any sums awsrded by the Court, tha adoption by the authorities cf lhe re!.pandent Stata. where 

or indivldual measures lo put sn end to vloletions establlshed end "rase thelr oonsequences 80 8S te 
schiave as far as pos$il:lle restttutio in U'lt&grum, at'ld 
ot generai measures srnlar vlolations; 

Having invited the governmenl cf the respondanl Stale to inform the Commitlee cf ttle measures taken to 
comply with !ha obove-;n""tionod obNgotlon; 

Having oxamined tha action "'pori providod by lI1e govamment indtcatlng 111. mo••ures adopIe<! In orde, lo 
gi.... offocl lo lha Judgmont including the Infonnation provldod regording !ho payment 01 the just sati.lacllon 
aw.rded by 1110 Court (Bee documenl DH-DD(2015)213); 

HaVlng sa«.flOd ....w!hal ali lI1e measures requlred by Atticle 46, par1!Qraph l, have been adopted, 

DECLARES thal!1 has e.xE;!rclSed tts functlons under Mele 46, paragraptl 2, ofttle Convenfion in this 
case end 

OECIOES to close tho o""m".tion thoreol. 

Irrtemel: http://\wrrvi.coe.lnVcm 
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CQUNCI.. OF ruJOPi 

COMMrTTEE 
OFWNtSrn!S5ECRETAR'AT GEHERAL f9I

SECRETARIAT OF THE COMMITTEE OF MINISTERS CONSfIl DE: L'ElJIIOf'{ 
SECRETARIAT DU C<lMITE O€S MINISTRES 

Con 18'tt AAOO Ausrln 
T9t:0388412229 

Date: 16/()mO l 

DH.uD(2015J213 

DOCUmer1!S dl.tribuled ., the of • Rep<......ma1iYe "'''1 be uneler!ha sole r ...ponoIbIll!y oIlhe ..id 
[ wIthovt preJudlce lo 111. or pollUcaI pooi(>on of!ho Commltteo 01 Mlnister.!. 

Meeting 1222 me<!ling (11)-12 Motch 2.(15) (OH) 

AcUon ",pM (17I0Zl2015) 

Communlcstlon from IIZIIy conceming ,"" ""•• 01 M3rt\Jr.lna 893lnst ltafy (Appilcalion No. 63154100) 

Ula d"""morrts diotribuOo ;\ la demando d'uni. Rep<....,blnCle le 8Qf11 soua la """,. re8fX>M.!)!lIt' d\JdltJdo 
ladiM ...no da !li poeItion JurIdIque OU polì1ìque du Comi!! de1I Minlotreo, 

Réunion , 1222 réllllon (11)-12 ma" 2015) (OH) 

du poInt : 8Wan d'ocIlon 

Communic<ltion do l'ltalle C<lncemant l'oIIa\re Mariurana oonI1e llalle (Requel. n° 63\ >41(0) 
18IIg/a/& ulllquomont) 
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V :;Of S.'1('(>.\ n l-f!( X/ l fI '. TI 

OIi-OO(2016)213 : dialrfb.ad 1It". r.q1.lKl Ilafy I dIWbJ' i la dom<lnde eH r"'.... 
Documentt al h rtIq..... 01 Il 1Ih1111 ba ln16r 1M &01111 J'MPOtlIIIbiIIy' ofllll uld R.p...
wtI100t Pf8tIxIce ID the or PQII:k.'II otthll CommIQ&e of "..,tGt1' LA. dOOJmenb dIiItIibuM i la demarxJ.e d'ln'e 
RIIp"-entarNe te 1001 JOUIIII ttu. dud'Udm !.adite RaprMentlnVe, a.nl pn!Ijugerdela ou 
1)08Qu8 chi ComM ctM ... 

DG! 


l 7 FEV, 2015 

SERVICE DE L'EXF.CUTION 

DES ARRSTS DE_LA CEO>! 


pennaneme d'llali. presso il Consiglio d'Europa 
Ufficio dcll'Agente del Governo davanti alla Corte ""ropea dei Diritti deU'Uomo 

ActionRLpon 

c... MARTURANA v,lTALV 


Applicalioa.o 63154/00 


FlnaJ O" 4 June 2008 


J - ç_se s.mmaQ' 

In the case at hand the c"urt fuund a violation of Artici" 5, § 4 ofthe Convention (due to the 

làilure, by the It.lian wurts, to glve speedy on the lawfiùness of appUCIIIlt's detention on 

'om.nd .nd il> proloogation) and • violation of Articles 8 and 13 ofthe Convcotion (due to tlle 

arbrtrary monitoring of the ''l'pticant'. con-espondence whlle he was impnsoned and the Iack of 

effeetiv. domesllc remedies lo chalJenge this monitering). 

II Igdjvldgal neaSiros 

The detenlion on romand onded in 2001 and tbe European c"urt granted hiro 

4.000 EUR in respect of the non-pecuniar)' damago suffcred and 4.000 EUR in 'e<pCC1 of costs 

and expell5eS. The juSl satisfuction Was pald on 17 October 2008 (the global sum of 8.896 EUR 

WBS awarded l. 
Thus, no othe, individuai messure appears ncceosary. 

lU - Generai !MI,.ra 

The Govemmcnt recai" !hat th. issues ralsed by tbis caSIO were examlned by tbc Comrrnn"" 

of Ministers in tne fremewo'" of tne RapllCciuolo, (Fina] Resolmion CMlRo.oH(2008)50) and 

Calogero Diana, Resolulion CM/ResOH(2005)55) grou!", ofC«Ses, 

The Government ronsirle,s il sufficient te highlight lho following. 

As (O, 'be violation cf anlcle 5, § 4 of tbc Convention. dom<Slic law 5(>Crt\S to satisfY tru: 

n:quWemenls oftho Convention (see Miele 309 and following ofrh. Criminel Procedure Code, 

Iayiog down a ti3ht timc-limils in this respect). 

As rt&1tfdls tne correct opplication ofthe law and of the European Con_tion, the President 

or ,he Court of Cassation had wrinen lO .11 Presidenrs of Section ",caUing the need to ke",,_ 

contro I ofproceduraf deadlines .pplicable lO remand deçisions. 
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1).INlT ' le '' \{ l ' -I I(H I IIf\,' 

OH-DO(2015)2l l oi!ltl' lboled all'lf 01 b.,. I djetr!blA O I, domand& d & 1'1.."-. 

.. I1WtrID!Md 3t 1ha 01 6 be ",1\Oef Ih& aoIII rnp(I ......rMry 01 N Ialo 


Wllholll tD .... __I Of pollQl poIlbon of Jhe Convnl/l.&& o, Mlnll1era I lN 00Cu1'nefU ctW'()1J6a à la d&mand. d'uniti 

SMt .otJ618 ""'" l'9tp)'laebIItt 4UdAIl:Je Iodile . .... L'f"6ILo6rCIe 18 ou 

poMque du Comtt6 4et 

Evenruolly, the CoU11 's judgment and on abs1ntC1 in ltalian Ianguage hove reen published on 

the internet site of lbe CoU11 of CMS,tion (whidl is access ible tO judges. prosecutor< and 

laW}er.;). 

As foc lbe yjola!jQn of Anici", 8 and 13 ofthe Conyenljoo, tbe italian Govemmenl engaged 

in legislative Md reuu1otory ",fums to prevont llCW violotio.... similar to mose founei by the COU11 

in th Ls case. 

As recai"'" by FinaJ Resolution CMlR..DH(2005)55 in lbe oase of Calogero Diana. lhe 

refonns included [he mlroduction inlo (tic· legislarion of citar grounds for imposing monitorlng or 

reslrict ion of pcisoners' OOfT'eSpondence and of time-lintits such meosures; legislative 

ronftrmll:tion that correspondence with ,he Convenlion organs is exempl from 

Administtative meaSUre5 tt> ensure cmctive impJcmenl81ion of che new legisl8tive the 

cxtension ofjudk:ial revicw to co\oer the monitonng or restrk;tion com:spondence. 

IV - ConclysloQ3 

The Govemment considers thBt ali measures lakc:n havc fully remedled, as for the app!K:anI , 

(he constquences IIrlsing from the violation of the found b)' the European Caurt in Ire 
case al band. 

The l(almn Government also considers thac generai mt.asurcs adopted. ""iii preve.nt nt-w, 
similar violatiollS. 

The ltalian Govemmen1 is ofthc oplnion to have fully complied with its obligations 

ullder Artlcle 46, paragcaph I, oflhc Convention, and ask, to close Ihc monkocing or.be "'se. 
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