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1.  GLI SVILUPPI DEL PROCESSO DI RIFORMA DEL SISTEMA DI TUTELA DEI DIRITTI
GARANTITI DALLA CEDU

1.1. La Dichiarazione di Bruxelles

Nella Relazione al Parlamento per il 2014102 si & fatto cenno - rinviando, per un seguito, alla
Relazione per il 2015 - circa I'avvenuto svolgimento a Bruxelles, nei giorni 26-27 marzo 2015,
nell’ambito del semestre di presidenza belga del Consiglio d'Europa, della Conferenza di alto livello
degli Stati membri sul tema “Llapplicazione della Convenzione europea swi dinitti dell'uomo, una
responsabilita condivisa”, al termine della quale i rappresentanti dei governi hanno adottato una
dichiarazione finale (“Dichinrazione di Bruxelles”) e un piano d'azione ad essa annesso (la
Dichiarazione ed il relativo allegato sono riportati in Documenti n. 14).

La Conferenza, inserendosi nel solco delle precedenti (Interlaken del 2010, Smirne del 2011 e
Brighton del 2012, su cui si @ riferito negli anni di competenza), aventi ad oggetto riflessioni degli
Stati membri sulle possibili riforme del sistema di tutela dei diritd garantiti dalla Convenzione
europea, si & effettivamente posta in continuita con le politiche fissate a Brighton e successivamente,
soprattutto quanto ai forti e continui richiami al ruolo del principio di sussidiarieta nell’applicazione
della Convenzione e, al di fuori dell’ambito della sussidiarieta, comunque del margine di
apprezzamento degli Stah.

In quest'ottica, gia attraverso I'intitolazione della conferenza, gli organizzatori hanno inteso
riaffermare il concetto di "responsabilita condivisa" nell'applicazione della Convenzione, intesa
come necessita che non solo la Corte europea, ma tutti gli attori coinvolti - Stad membri e Comitato
dei Ministri innanzitutto - contribuiscano attivamente al pieno ed effettivo funzionamento del
sistemna di tutela.

Il testo della Dichiarazione di Bruxelles, adottato all'unanimita al termine della Conferenza,
porta in tal senso a ulteriori conseguenze il documento adottato nel 2012 a Brighton'®3, ribadendo -
in positivo -l'importanza della continua ed effettiva cooperazione tra le istituzioni di Strasburgo e le
autorita nazionali. In negativo, la Dichiarazione - riflettendo in cio 'andamento della Conferenza -
non fa, invece, segnare innovazioni esplicite quanto al riconoscimento di spazi per I'esecuzione da
parte degli Stati delle decisioni della Corte, aspetto particolarmente delicato anche alla Iuce

dell’elevato contenzioso nei confronti dell'Ttalia.

12 Relazione al Parlamento per I'anno 2014, p. 169.
19 La Dichiarazione di Brighton & riportata nella Relazione al Parlamento per I'anno 2012, in documenti n. 1.
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L'obiettivo della Dichiarazione ¢ anche quello di ridurre il carico di lavoro e 'arretrato
pendente dinanzi alla Corte Edu, anche per consentire alla Corte stessa di decidere, entro un tempo
ragionevole, sui casi nuovi che riguardano serie violazioni dei dirith umani, ricercando diversi
approcci al casi meno gravi o ripetitivi.

Cosi, nella parte della Dichiarazione che si sofferma sull'incidenza dei ricorsi di carattere
“ripetitivo” o “a cascata”, si invitano i giudici di Strasburgo a intervenire sui tempi di trattazione dei
ricorsi non ripetitivi e non manifestamente infondati, nonché a introdurre nuove procedure per i
ricorsi ripetitivi.

I piano d’azione allegato alla dichiarazione sviluppa i temi dell'interpretazione e
dell'applicazione della Convenzione da parte della Corte Edu, nonché della supervisione
dell’esecuzione delle sentenze da parte de] Comitato dei ministri. Vengono anche forniti criteri in
tema di attuazione della Convenzione a livello nazionale.

Nel loro complesso - come sottolineato anche nelle conclusioni della presidenza - i lavori
della Conferenza hanno affrontato il tema dell'importanza delle interazioni della Corte Edu con le
autorita giudiziarie e governative nazionali, nonché I'esigenza che la stessa Corte Edu assicuri una
giurisprudenza chiara e coerente per orientare dette autoritd; in questa logica i governi hanno
espresso apprezzamento per ['intenzione della Corte di incrementare la trasparenza, la prevedibilita
e la certezza della propria giurisprudenza, fornendo quanto prima decisioni motivate - per quanto
brevi - in tema di pronunce di inammissibilita. Nella direzione di una sempre maggiore
comprensibilita delle linee decisionali della Corte, i governi hanno anche richiesto che siano
motivate le decisioni in tema di rifiuto di rinvio alla Grande Camera e in tema di misure provvisorie.

Traiseguiti piu rilevanti della Conferenza di Bruxelles deve annoverarsi, in data 11 dicembre
2015, I'adozione di un Rapporto al Comitato dei Ministri sul future a lungo termine della sistema
della Convenzione europea, redatto dal Comitato direttivo sui dirittd umani del Consiglio d’Europa
e trasmesso al Comitato dei ministri.!™ I lavori preparatori al Rapporto, gia avviati al momento dello
svolgimento della Conferenza di Bruxelles, hanno incluso consultazioni e discussioni durate due
anni, con la predisposizione di numerosi documenti di base provenienti da esponenti della societa
civile e del mondo accademico e con audizioni di esperti; ovviamente gli esiti della Conferenza ci
Bruxelles sono stati ampiamente tenuti in considerazione.

Il Rapporto ha affrontato, quali caratterizzanti le problematiche del sistema Edu, alcuni

aspetti che non potranno essere affrontati se non con innovative misure in base a determinazioni

™ Consiglio d’ Europa - Steering Committee for Human Rights CDDH(2015)R84 Addendum 1.

hidre
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degli Stati membri: trattasi delle procedure nazionali di selezione dei candidati per la carica di
giudice della Corte, delle questioni relative alle violazioni su ampia scala dei diritti umani in contesti
quali i conflitti armati o le dispute territoriali, nonché dell'inserimento delle caratteristiche
giuridiche e di prassi della Convenzione nel piu vasto ambito del diritto europeo e internazionale.

Alla Dichiarazione di Bruxelles e al Rapporto del Comitato direttivo sui diritd umani & stato
dedicato ampio spazio nell'introduzione al gia menzionato Rapporto annuale della Corte per il
2015.305

Successivamente, con deliberazione del 3 febbraio 2016, it Comitato dei Ministri del Consiglio
d'Europa, investito del Rapporto del Comitato direttivo sui diritti umani, ha richiesto alla Corte Edu
eventuali commenti.

Con una comunicazione ufficialel® —i cui esiti potranno essere meglio trattati nella prossima
relazione al Parlamento - la Corte ha fornito alcune risposte alle questioni poste nel Rapporto; su
altre - e in particolare in ordine alle esigenze di trasparenza delle decisioni in tema di rinvio alla
Grande Camera e di misure provvisorie - la Corte si & riservata di rispondere con successiva
informativa circa le misure che adottera per dare attuazione alla Dichiarazione di Bruxelles.

Sembra significativo sottolineare, per quanto riguarda il punto, contenuto anche nella
Dichiarazione di Bruxelles, secondo cui la Corte "dovrebbe essere piin reattiva in ordine
all'interpretazione motivata della convenzione da parte dei giudici nazionali*, che la Corte, nella
risposta al Comitato dei Ministri, ha fatto valere esservi molti esempi significativi, nelle proprie
pronunce, di considerazione della giurisprudenza nazionale (gli esempi forniti riguardano peraltro
casi di pertinenza della Francia, della Germania e del Regno Unito).

Sia nella Dichiarazione di Bruxelles che negli altri testi sopra ricordati si auspica, infine, la
ripresa e la definizione del processo di accessione dell’Unione Europea alla Convenzione Edu.1¢7 E’
opportuno notare che, nella citata comunicazione al Comitato dei Ministri, la Corte europea, quanto
alle preoccupazioni circa l'accessione dell'Unione Europea, ha sottolineato il rischio che, in
mancanza, i due principali sistemd giuridici europei vadano “alla deriva” I'uno rispetto all’altro,

assicurando la ripresa del dialogo con la Corte di giustizia dell'Unione europea nel 2016.

105 Buropean Court of Human Rights - Annual Report 2015, pp. 9 ss.
100 l'rattasi del Commento, s.d., espresso dalla Corte Edu, su richiesta del Comitalo dei Ministri deliberata il 3 febbraio 2016.
107 Cfr. sul punto Relazione al Parlamento per 'anno 2014, pag. 167 e seguenti.
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1. TORREGGIANI E ALTRI C. ITALIA (RICORSO N. 43517/09) - BILANCIO D'AZIONE DH-
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[« R oM THE 0 THe ECTHR PaaT JUDGEMENT TORREGGIANT AND OTHERS V/ ITALY

following the pilot judgmem Torreggloni and others v/ ltaly the halan Government presented on November 27, 2013 (6 mooths after the
final judgment) the Actian Fian |see Document OH DD{2013)1368} talored en the lines indicsted by the judgmem in order 10 overcome the
dentfied structural deficiency resulting 1o a systemic violation of articke 3 ECHR. The compliance of the Action Plan with the requiemens of
the judgment was underiined in the Final Repor sent on may 27, 2014 and i was confirmed by the Decsions taken by the Deputies at the
Commirtes of Ministers 1201° Meeting in june 2014 and agaln in December 2014

In September 2014 3 first group of apphications lodged before the Courl in Stiasburg allegng violation of article 3 ECHR due to bad detention
conditions and overcrowding in prison were decksred Inadmissible and sent back 1o the natlonal judge by the Count (see judgment Stella and
othecs v itoky] as the Cout acknowledged that 1he ltalun system currently provides for remedy, both preventhve and compensative (o
challenge of detention Jy all the similar cases pending biefore the Courl were declared inadmissbile

The Action Plan presénted in Havember 2013 consisted of five lInes of sctwon

. Legnlative attions aimed at' ) teducing, prison entey Mows by decommaliung micor crimes, and bl improving the stcess 10 commynity
120cuons gnd meawyrey faciltatng the posithve reintegraton of the offenden in the external community and Infrodumg the posuible
suspension of sentence under a programme of supervised rommunny activity and Libour.

2 Building actens, planned according 1o the present needs of our prson extate, mainly focused on refurbithing INe Existing Prisons o

rebuliding (part of) them [making them capable ol offering detention conditions as considered in point 2 above) rather than lo expand

the peison esise

3. Managing and arganuzation acions 1hrough the implementation of of more gpen giison regimes . In particular for prisonen who are
classified 35 requinng “medium or low seturity measures”, firstly focused on bringing back prison cells 1o 3 place 10 sccommezate
wmates for their rest and nat for spending the day and secondly, on assaring compliance with the European prison rules,

4. Provaien of medalities and procedures for an eMective “prevenive remedy”, able 1o stop the perpetuation of siluations leading o a

possivle viciation of articie 3 of Lthe Convention, by the provisan of four elements a) a judicsal authanty in tharge of stopping the
shuanion If ¥scentained Judicia’ procesting of complants whinever rights are cancerned), b) the lwgal and logistic posubiity of giving
effectiveness ta that judicial decision, as 3 consequence of the actions taken undes points 1, 2 and 3 above. ¢ the implementation of a
computecised system able lo gve a clear and contnuously updated picture of the accommodallon ol any prisone: in prison
establinhenents, as well as information about positive or problematic events during his/her dally ble i prisan (visits by relatves, KIng et
elc. and an the contrary lack of contacts, change ol behaviour etc); d) the provision of an miemal ndependem and tonfinuaus
moseoring of the places of deprivation ol liberty (in line with the NPM requirements under the DRCAT],

S, Prowision of 3 “compensative remedy” for thote who suffered a meatment In violatlon of thew rights: the compersation should be 3
measure acknowledging the State’s faull in assuring a detentlon 0 Rull compliance with the absolute obligatines under anticte 3 of the
1e 3 linancial compensanon bul also 10 possible spesific prisan bevefits

Convemion Such 3 recognition leads not only 3ng not prim:
in 1orms of reduction of the sentence. for those who are wtill detained.

1, Logistative scrions and thelr effert

The |emisiative measures adopted n the context of the execution of the pliot judgneent are in line with the principles set out in the
Rexcmmendationy of the Committee of Ministers of 1the Councit of Europe in the last decade | pantkiutar Ingre ssing the use of non custodial
sanctions, as per Rec (199922 reduding res0nting to remand in custody, 2 per REC (2006 13, wereasing the Opportunities 10 have ai0ess to
ahernative measures 1o detention, 3y per Rec (2000)22

anEw was Introduced allowing In cases of minor gravity, the sripenslon of the procedure il 1he judge connders that ths
person concerned may be admitted 10 3 supervised programme of soclal intervention and activity in the community in order to fadiitate
his/her positive reimtegration

These meatures are noL exceptional. they permanently amend the sysiem of exeqution of wentences and, more in general, the limits and the
qualzy of the deprivation of liberty In the context of the penal system. Only one measure ipecial early release. ser befow) has a lemporary
effect jitis applied oy for five years and its apptication will end in December 2015).

HNo pardon, amnesty or other wedal laws were sdopted

The leglilathve mearures adopted were reported in previous nd repi They can be 23 follgws.

Ligdiee &
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(Mcasurcs concerning the penal system)
= anupdate of the It of Lhe less senous offences and new provisions tor mnor iifict conducts [in particular conceming drugs),

the diftinclion between different types of drugs and 1he subtequent differantlations of the sanct,oni (thi diabnctlon had been abolished
inthr paxt whh erious consequences on the number of detainecs) ;

- the decriminahzation of Iegal migration a3 well a5 the delegation (o the government 1o change 4 aumber of minor offences trors crimmnal
10 adminkstrative ones.

g he of ity s0ncLons ond mrgsures ond occrss to them)

possible 3ccew 1o ANernative medsures without a prefiminary period In prison; house ot ang of sentence
up Lo 18 months. 0n the bask of the decision of the supervisory judge;

possible nouse & for peopke;

wider use of remote contvel devices such as the “electronk bracelet™;

- nomore (or quask | exclusion of ham access 10 (acoordmg to a Law adopled in 2005,
they were presumed 10 be dangerous only on the basls of the recurrence of convictions, regardiess of the serlgusness of ihe offence
committed);

the already mentjoned possibillty of having dirvect access to probatlon the i offence, if punichable with Imprisanment up 1o @ years,
may be tuspended by the judge giving the offender access to prob. y wark and n atlve practice) under
an approved rehabuiitalior programme,

for the period 2010- 2715, the increase in the deduciion of penafty {special carly release) for addilional 30 days per semester for prisoners
wha have shown cficcore partsopation In rehabilitation activities (Lhis was Lhe only “special measure” adopted).

The wider 581 of communhty sancions and measures and the increaved number of those who are serving them encouraged the decision of
eslatlishing the new Deparmest ol Mokation (formally “Depariment foe Juvenile and Community Justke™] as an autonomeus body within
the Minisiry of Justice So, the prewsus syatem thal considered Ihe “Direction lor altemative meaturcs’ as part of the Prison Administration
wai 3bandoned. A Decree adopled by 1he Govemmen In the context of 3 gereral re-organiiation of the Minisiry of Justice, intreduced two
ditfereni Oepar 7 for the and the sanctions and measures. They are kept together by the same
Traning D eclorate tagked wih fiudy, retearch and stafl racing of both Depaniments,

As regards the moniuonng sysiem - able 10 give early adwice about the - the sysiem ks able to grve
nformation about the sumber of square melens avadable for gach detames In his/her Cel, the siate of the sandary annex of each cell.
including the Information aboud Ihe shower and the reason of possibie deficlencles, the avallible 1pacet for sport or other acthdties
Morgover Il is possble 1o have st Yo the individual computerized flle of each detainge and Take note of personal Information lika the
1ugicial posRIon, COMAE with cedaliven, wids, comespondenca and phone Galls, parcels. reguerts. possible disciplinary measares and other
elements characteruing his/her persanal ie in prison

The manlioning Is ensured by the newdy established “Gaoante” (Cmbugdieap) of persons deorived of Rberty by pubdlc auihorty. This new
bedy Imroduced by a Law adopted In 2014, Is in line wilh the reguesments of the OPCAT - ratifled by Naky in 2013 ~ and it was designaled as
the itallan NPM [Nationa Preveniive Mechanium), 1L is §13011ng Lo be operative (n these dayt

The effeiy of the adopted legal measures dre Chear
) Prsen populotion

Asof 31 D 2009, after the < Holy (). the prisoners present were 64.791 and become, at the date
ol 30 June 2010, 68.258 {wrth a peak, in the semester, ciose (o 70,000 presences). When (taly was sentenced In the case of “Torreggiani and
Qthers”, the prsaners present were 66.028

The prisoners at present (15 October 201S) are 52.342, Including 682 detainees who are serving their senience in day release, namely
returning 1o the Institution onby to sleep:
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As smid, the adopted measures have strcturol and not short Lerm charscleristics (wath the only exceplion of the wpecial carly release)
Therelore these measures will continue 10 hive effects n the mud- and long-term, with a constant reduttion of the aumber of inmates,
espeally of thote that have 1o serve short sentences.

is it worth underlining Lhat the number of entrics into the prison system significantly decreased over the last five years (at the 1ime of the
Sulgymongvd v Naly pudgment (2009) more than 88.000 people entered prison in 2 year: in 2014 they were dightly more than $0.000°
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b} Community sonclions and meosures
n paralled, the adopled measures resulted i 3 ugrificant ncreass in the applicalon of janciions 3nd measures Alternative 10 detertion a1

differst stages of the proceeding ond the execution of a sentencs 1) more nan-denenihve meatuxss 1 the pre-nal stage. 2) the
introduction of diverson from formal criminal proceedings under a supervised programme of community senvice e 30 called “messa alla
prowa”™); 1) ibe introdicnon of commungy sanctions, athough 528l very Thme”, 4) a significantly Increated access 10 alternaive madsufes
also resortang 10 et ToaR g,

In 2009 the number o offenders serving > community tancion or meazur: way 12.455; in Getober 2015 they are 36.709. In detail,
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As regards ing. the judicial ies staried adopling 1his sysiem of remole conlrol and the rumber of applications
significanty increased: from LA applcations of "electronic bracelet” as a1 1 January 2013 to 2296 applications a1 predent

) Pre-trfaf detenmon

In addition 10 The above ¢ L In 2014 Par adopted a relorm of the pre-trial detention. resoning 10 remand detention
shouls be properly mativated and non adopied v 3 fMrst Insiance measure. These new legal provitions resulled in 1he dectedse of the
percentage of detainees awaring mal and the increase in the ge of those terving 3 ventence The resuity are regorted in
the foliowing 1abie:
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2. Building actl, 3

As specilied m (he Attion Plan presented In November 2013, we prelerred 10 1ake action on the detenton system by reviewing Lhe rules
which cauzed a= increase in the number of pasoners, reshaping prisan as a measure 10 be ured when there is a specific need, rather than
butlding new ptisan

This strategy 1 In line with the content of Recommendation (1999) 22 on the strategy to reduce prison overcrowding, when @ states that *2
The extenisan of the prison estate houkd rather be an excepuonal mexure, as it  generally unlikely to offer a lasung solution 10 1he
problem of overarowding.” {Bosi principke 7 7)

Much of the 3TN 0N PIEON BUTINGS was focysed on 1he of extsting structures bringng them In line with
International standards. mentioned In the Arison Aules of 2000 {Presidential Decree 230/70001 The regional Lesios [Provvedhoratl reglonall]
of the Prison Admwiniration were asked to make 3 list of (he works 10 be ¢arried oul and diaw up the relevant projects. In the Last year over
OO Interventon have been planncd for the (icovery of 366 detention places, the setting up of showers In Lhe bathreoms of 583 overnight
cells_ Lhe renovation of 101 rooms used for visils of family members and 197 areas dedicated 10 rehabddation:redated aciities. af well as the
ronstruction of 11 sparts fields, 23 outdoor arcas equipped for vaity of famity members. 13 canteens and J4 gyms

Crher pojeets ace in progress and other showers are being el up in other gvemight cel: (784), and equally undet way ls the renavation of 58
mare rooms far vishs and of 559 argas fos rehabiinallon-relaed activities, and 1hw condruriion of other spons Melds (28). gyms (13) and
refectories {6)

A3 a vesull, theic works have broughl and are siill Bunging detenlidn spaces In hne with internalonal standards, whech B « pnonty action
rather than buitding new instistons

41 present {15 DCober 1015) 1 ffess of thesa actons are a3 foliows
@) Prison copacity

The present capacity of italian penitentiary fadliticd b5 of 49.610 places As 31 31.12 2009 the regular capacity wus of 44,073 places. when
considering 1heve numbers_ R is Important (o Lake into accounl Than the vastness of Ihe building stock determines over ihe Lime a varlabllity
of the sctusily awadsble capaaty due to (he frequent necesshy of closures due On average the range
of unavalable places was between 4.000 and 5.000 Now Lhe number has decreased and presently the places wnaweiladle because of
renovallon requiremsentt are 3970

59, the drtamcs between the reguly ¢apaciy - thal in italy & calculated on » basis of 9 squere menen o ech detalngs phuy sdddonal §
$quare mytery for any added detzices oul n the 1ame ceil = and the present occupandy Is evident, although much leas dramatic than in the
pan.

Copochy et pcrupency
1S Ocemder 2015 L] e

Jommiy o} S—— l

| ey

Frincmeny o 15 38 SEHL

e R =1 e s
gt capey I
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The present total capacity is shightly iower than n May 2014 (a1 the ime of the presentation of the fingl Report w the Commtter of
Miristers it was 49 797) This dicrease of the Capacity is maink due 10 the necessity 10 COnvent some rooms, previously used as zelfs into
common rooms whete Lo develop daily st in ling with the new mode! of deteniion that the RRalian Government s committed
imple=anting Moreover some small and very ol prisons were definitively closcd

b) Comphance witk the ECIHA parpmeters

As akeady sad, the detenton slem i undef continucus monitormi, through two ditferent “1o0ls”™ the NPM mechanim and a
computerized system (a software application| designed 1o control the living spaces gramed 10 each inmate n all the penitentiary structures of
the country.

AUpresent, as was the case :n May 2014, not 2 single inmiate has a ving sonce of less than 3 sauate mesers. This aMrmation s corroborated
by the possibility offered by the soltwars apphcation, developed In the past manths, which provides The contral Administration in resd time
with the determinat:on of the vital space for wach inmate when he is placed 0 & cell We coisader that such an algorhmic sysiem 15 ane of
the best achievements of the past momhe becscta t gives 3 clear praure of the angeing skuaton The constant monitoring of the spaces and
numbes of inmaltes is enatling a <apld rearganuaton and rationalization of the system as a whine

The Action Plan presenled in November 2015 underl e that the review of the dally detenlion regime is bised on the following Inas:

Inmates {classified as miegium of Jow security) should spend a1 least 8 houry per day outside the owemight celis and the teetions where the
cells are located, and should devete their tanie to vaniout Types of activities or work:

on Moreh 2014 T On 17 May 2014 T Rpresent

& % of the potential benefoanes | K110 of the patential beneficlanes | % % of the pommtial beneficiaries

- Ixtenise o v stions! Uaining and work.

D Thaw ey woiking ale [he paLon under Me Privon Admagtraton Arpas
P ——————ra——————— | 908 |
| Datausees working vesde The prises (501 in the detenton arsal o a1 11 of the prnenary lim | rrrel
" Detamers warkirg outsce 1he prmos ¥ Der ot 11 0F Ihe pesitentiary b T o9
| Detaawet on vocanonat s (179 marses| | 190

= More visils by relalives and different modafities of vats

o Mareh 2014 O 27 Moy 2014 At aeesent
Wb deysa werk Bl pross T [prisees " 48 prisoms
Vst in The aNercnn and o weekendt  77priiomy | 129 pences 7137 prisons (143 on Sundayy)
| Booking venece b veis 2 praom 190 pehsom | 123 pehons
1 Spaces for Gukirenan vt 74 prnont | 133 proges. " 172 peivom (ana & toy bbraries]

Rencvated, new spaces lor chidren, spaces 1o socialize ouldoors. StaH Traning (o welcome visitors and famives and provide informaton

- More and berer communication with the cutiale warld and beloved perions:
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on March 2074 1 On 27 oy 2014 At prevent 1
- vt = : = S s —
Tekphune card 60 prnesa Tewphise catd 66 prisons Talephone card: 132 pesamms
[Siype with nelatives 0 jvisons Iu»:n ey p— | Siype with reiatives: 30 prisons

- Legal avsimance and (sl medistons

At present )
Lagal asntance pisim [provided by NGOSE 134 privors
; Coburalmedators. | Last Europe 35 pesons

North afnca: 88 prsons |
Other Afrka 18 praons
| Wiasie-Lrsr 42 prosam.
South Lmencs 24 pmond

| (59 | Ofhee 15 Prisons

= Cooperation wa® 1he Kational Olympx Committee 10 Carry out spont acliv ey wahin the largest possibile number of Insiitutians and Ihe contermn porery
training of some inmates a3 tulors and referees for same of the pioposed indridua! sports . 18 projects are underway

The taunch of A more open deieniion regme deady stmed 3t sodal reintegratlon Is based bn faly on the provisans of Aalde 27 of the
Consitution which establishes (hat the purpose of punishment is rehabilaation Thal pumpose 15 not something additionl 1o the alleged
central role of the retributive prnciple of punishmany but it is one of iz structursl sspecty, N appeared necessary that Uhis view of e

penalty should be conveyed by a broad innjative ol compreheastve involvement in order o develep a consensus from sockety when it ls
enforced

For this reian, 3 cultwial inhiative wai launched 10 dicuss and gather (eedback (nvalving varkos bodies of soclety by holding 2 wide
consubation called "S1a0 Genwiali dell’'esecuzione penals” (General Assemnbly on the enforcement of sentences]: It I3 structured into 18
workmg Tables asd invotves mote than 200 partcipants, inclurdng academicy, practitioners, Judges, lawyers, volunteers; this debate ams 10
reshape the cufiure upon which the priion system must be based 40 yeans aher is adoption.

The whale Inttative, which will Include public debale events and whith s 2150 consulting groups of pelsoners, draws on the lines in the pilot
judgment of the Torcegglan: v ok case 1o develop a grealer awareness of soclety 33 3 whale about s reke in the posiive rehablitation of
1hose who hawe commitied crimes.

The outcome of this debate will be published and made availitle also n the debate 00 the of
penticularly theough the use of a web page already implemented on the Minbiry of Justke website

At Lhe same lime, Padlament o discusiing 3 bil which delegale Bovernment to take action, with sdjustments and modilications of the
penitentiary system, on some ey polats with the atm of Imroducing more Imited detention In t1erms of numbers, more 1espectful of rights,
and mare able to reduce the rek of reddhism

4.5 Tha system of rqmedigs [oreventive and compensatond

The preventive remesdy was inlroduced under article 35 bis of the Pent y Lnw by Law-Ded 12672013 1ed Into Law 21 February
20l4n. 10
A Lrw-Decree adopted In June 2014, afte sending the Tinal Repon 10 the o of Miniten, duced the Y remgdy. In

fact Decree-Law no 92/2014, tonverted Into Law ne 117 of 11 August 2014, mduded, after article 35 bis (preventive remedy} a new article
{35 ter) concerning the compensanive remedy accesvibile (o everyone wha alleged that he/she was bepl (n prison under detention conditions
contrary to anticle 3 of the [CHR,

Arucle 35 tar prowdet lor the compensation of 3 sentence reduction equevaient to 10% of the time speat In conditons [n volatian of Article 3
of the C a3 d by the EQLHR e {ihat 15 the reducton of 1 day every 10 days) This compensation can be
reqUested 10 the Supervisary Judge by thase who spent at least 15 days in such conditions and are stll seeving a sentence, If the 1ime 10 be
spent before the end of the sem ence doesn”t allow the total reduction of the days the judge defines a monetary compensation of 8 Euros for
each day of violatwon Thote who suffered these conditions during thelr remand detantlon and 1hose who ended the esecution of their
semtence may apply, within & monthi aher the end of thelr delentian, 1o the ordinary civil judge who will define the same compensation
apphying the same criterla In full compllance with the Jurhprudence of The ECYHR. The positve decislon of the tudge Is final

Fio3 apokcation ol Lhe nevw kegal provisions.

The measures are relatively new and thts first acorssment is nat indicative of their effectiveners In the mid. and long-Lemm. However they sre
inditathve of the necessity of developing 3 new cultural approach of all the components. intluding the judiciary. In order 16 Impiove Their
eHeciweness.

As regards the peevimitha remedy {at. 35 bis) the implementation s going an without major problems a5 lise remedy pves 3 new procedural

{0 (0 an acthvty the Supenisory Judges were alteady very famifiae with

The (mp lon of the new remedy was more challenging. Many Supervisory judges are only pantally familiar with the
de of the Courl. wtially some of them stared requesting the apphcant 16 produce clear evidence about date,

fniie
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conditions, dimensions of the cedl, while the obligation 1o produte evidence should be reasonable and mainky s up 1o the defendant. On the
contrary it % up 10 the State, in particular, the Prisan Administration, to produce elements able 1o (haflege what Is affwmed by the apelicant
and supported frv instance by Reports of NGOt wniting Iihe relevant prisen or ¢ven by other external moniaring bodies

In addition. 8 number of Supervinory Judges rejecied the apslnatiorn presenied by detamees concerning their past detention allegedly in
conditions lalling under the definition ol Tinhuman of degrading treatment” as enshnned by article 3 ECHR, because those tonditions were no
longer going on

Now the situation s getting much better after (he organisation of speaal training bry the High School for the judidary {Harence, January 2015)
ard many meetings and discussions organsed by the Natonal Commikktee of Supervsory ludges [CONAMS] and the Department of Pron
Agministraton

As a finai point of clarfication a rather recent judgment of the Supreme Count [Cone di Cassazione, i° Penal Section, n 43722/2015, daved
11.06.2015, Rapparteur Judpe Raffaeiic Mag) affiemed that

“it s clear thal i case ef vielatron of [the right not 10 be treated w an Inhuman or degrading way! alseady suffered {or depicted as such) but
non-exisient [in s cauver 3t present. Lhe prisoner remains entiided 10 spedal protecilon (compensative in nat el granted by the legnlator in
Article 25107, 10 be carmied oul during the enforcement of the sentence, before the Supervisory iudge”

in the same judgment we read “The necessary present characier of the prejudice is 3 necessary condition In the ardinany complaint (Articke
69 Prison Rules) precrely because of the correlytion with the type ol protecton the system provides in relation 1o the eonsequences of the
offense (AL 3 para.d) whereas il 6oan"t become an cisentlal requirement of the action when the cOMplainL, given the particular sever My of
the wolating conduct, 1s aimed at the granting of compensative remedies”™

Firalty: “Hencs the conudesation of & continuing Interest of the appheant In cbtaineng a nuing on the merts examining — after due heanng of
the parties « whether or N0l the event causing the prejudice exists (ie Lhe violaton of the nght not 10 De Ureated in an mhuman and

degrading manner, due 10 conduct attribulable to the adminiiration) and drawing - if 30 - the consequentes, in relation 10 the current
legislation™

S0 the situation of uncertainty which characterized the inftlal apgroach (o the new rules by the juditiary s curtenty sohved and the Liw ks now
ey progressively more unlomly applied

“herefore. an outline of thi first appleation =ay be drawn - excluding many applhications by prisoners  after Lhe approval of The new rues,
which siiuded very generk elements Indwatoyg mere an averall discomion for the He in prion than attual elements - and this has led 15 an

ncrease In the official number of applications. Manitestly ungrounded and cleady RENENK ADDIIINONS were declared INddrisuibie wider
Asticle 666, paragraph 2, of the Code of Criminal Procedise

In order Lo monitor the application of the new law. three different monitoring act hriies were started  In particular

1 monitoring by the Department of the Prison Adaunisiration (Directorate General foc prisoners care and treatment, cxrcular Note no.
GDAP 0289804 of Aug 16, 2014),

2 monitaring by the Directorate General of Statistics of the Department for judixial organization of the Ministry of Justice,

3 monnoring by the Complaints Se~ace of the Prison Administralion Department.

The the e struciures monitored the application under three different perspectives and the resufts were then cross-compined

The outcomwe of 1he apphcation of the monitoring of the newdy established compensatory remedy is rather watnfactory

S0 far (1) Oclober 2015 176 applications were consicered by the relevant judge admissible and 1he alleged violathon was acerlained

Consequently at the same date the total number of days redudng the sentence 1o be expired by the spplkcants was $2.736 (on average 50

days each) The amount of mondy ready Fwarded by Superviding Judg to the applicants wis 209.588 €

Thoze who had been already released at the time of entry In force ol the brw were cfieed the opportunity to appeal the Civit Judge within six
mithy afier being released. This system i working, bl |t is sHected by the greac amount of cases pending before the Ciwil Judie, detplle
some begalathee inferventiony of last year have streamiingd chil proceedings and reduced the number of pending cases

Currentty Whe applications flied are 1507 and 242 hive aiready been settled’ 87 out of these were uphedd and the awarded amounts were
cakulated on the basus of B euros for each day spent i conditions assessed by Lhe courl to be rontrary 1a the obligations In Article 3 [CHR
Follemang a request of the Ministry of Jusiice, the relevant courts are keeping 3 Register whete 10 rake note of the cases tried on the bass of
Article 3 ter of the Linw on Execution of sentences

AAnal pore

There is no doubt that Raly responded 16 the pist judgmen refered 1o in this &zport not aaly in legislative and structural termm, but abo in
terms of and soal of the sari of the situation existmg m ow prisons, and therelfore, of the severty of the
Judgrent itiel

Puslic opmion was wadely informed and many debates and intiatrses were with the signifs suppon of of judges,
lawyery and NGO in order t draw the aitention of the privon situation thus o reforms

For this reasan it i worth emphasizing once again the maiatye Laanched In recent months by the Minister of Justice consisting of 3 wide
consuhaticn nvohding prison and probation practitioners, judges, Liwyers, reprecentatives of voluntary organizations working in detention
facilities, intellectuals. joumalists, to rxplen the initiativts Lunched Over There two years and draw the ommunity’s atiention 10 the
enforcement of sentences 35 part af the comp of society in retati wehich the and potentiaio offer, bat
atso responubilities 10 take on. As already mentioned. this broad consulation_ involving more than 200 rep 3, under the P
of 3 commitiee of experts, was called “Stasti general dell Esecuzione penale” [General Rssembly on the enforcement of sentences|. The
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scheduled duration of this consultation 14 s monche: from May 10 Hovember 2015, The oulcome of Whe consultation will be annaunced in a
national inftialive to be held In January 2016

The motivation and structyre of the “Stati Geaerali® can be summarized In the Rollyadng three points.

- Parkament iz debating & Bl dalegating the Eovernment to Lake acTion, by decress, Lo be delned according 1o wlablshed Oitenis, on 9
wpects of the current ptess® rdet and on the setting up of prison rules for Juveniles (which do not exist at present). This bill passed
the lower House of the Parfameni and naw will be examined by the Senate for final approval;

- 18 “discussion panels” wery 14T up, malnly dgaling with the 9 polntz of the waid bill: they Include prison structure, Ife in prison, Heath
proteclion. affection and the rplatisnship with family members, detention of ahens. sports and theater as part of prison freatmem,
education and vocational traming, work etc. Each “discussion panel” consists of 10-12 member, with the sklls and expertise
memiontd above, 10 disruns the different aspears of the enforcemen of sentences (the list of topks covered s given below), Each
panel participried in video-conference meetingt on an od hoc onime phatform, Neand 28O Prsoners, vilting a detention facility of it
thoke, relewant in relstion 1o the topic addressed. Each panel will produce a summary document ol its work by the end of this month
and the Select Committee of experts will bring all the documents together In a uniform Lext and present i at a major public initlative
In Janusry 2016;

the malerial produced and disiaed by Lhe panels & accessible on the publx Webshe of the Ministry of lustice where it is potsible for
an outside user 1o follow the progress s the development of the material and send comments to an od her e-mail address.

The Ministry thinks thal acknowledging the indications from the cutslde and bullding consensus and responsibility in relation 1o reforms
pertaining 10 he sicurity of citlrent, prosecutlon by the State and also to the scrupulous protection the nghts of those who have committed
an oftense i part of the overall reversal of the approach 10 detention which tould be adopted o thanks 10 he serious warning given to our

country theuugh the plat fudgme
fttgrmenes, bt alto I termms of incent

il (he European Cowt of Human Rights: this experiance shows the FyndsmenLal rok, not only in Terms of
t0 change, Eat i Court continues to play in the Eurapesn Unkon,

For thin resen. the Commitne for the enforcesant of judgments of the Court shall be informed at the closing ywage of 1his pailul, but
{ Al g vpereee
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2. ANDREOLETTI + 27 C. ITALIA (RICORSO N. 29155/95) - RISOLUZIONE CM/RESDH (2015)
246

(‘7(7:1\7!\7'( 1L OF EURDPT

COMMITTEE -
OF MINISTERS Lee
comiTt e ‘
DES MINISTRES = 1y
CONSEIL DE LEUROPL

Final Resolution CM/ResDH(2015)248
Execution of the judgments of the European Court of Human Rights in

Twenty-elght cases against Italy

Application No. Case Decision of the Judgment Judgment
Committee under former | of final on
Article 32
28155/95 ANDREOLETT! DH(97)239 (15/05/1887) -
37165/87 TAM. DH(99)88 (18/01/1829) - -
44457/98 BONELLI - 01/03/2001 01/08/2C01
48403/88 MINICI - 23/10/2001 23/01/2002
26046/94 RAFF. DH(96)507 (13/09/1996 = B
26440/95 RD. DH(96)545 (13/09/1996) - -
26829/85 AAQ DH(36)615 (15/11/1996) -
27962/95 SDP DH(S7)141 (19/02/4897) | - =
29040/85 FAIETA DH(98)25 (18/02/1998) -
2913085 V.M DH(97)323 (15/05/1967) -
28161195 CAVADINI DH(97)304 (15/05/1897) =
29653/96 FORESTA DH(97)432 (17/09/1987) = .
32280055 MINNAY DH(S28)35 (16/02/1998) - -
33148/96 SGRO DH(88)119 (22/04/1888) - -
33158/96 LAINO - 18/02/1998 =Nt
34241/9€ MANNI DH(98)244 (10/07/1998) - -
3427819 PEZZINI DH(98)250 (10/07/1998) - -
34851/9 DI FABIO DH(98)338 (25/09/1998) B -
3882187 BAZZEA PAOLA DH(99)53 (18/01/1999) -
37175/87 EOLIGNARI DH(3%)136 (19/02/1999) - -
ﬂogrgy BARGAGLI - 09/11/1989 09/11/1899
38485/97 DALLA POZZA DH(93)382 (09/06/1399) - -
| 44304/98 LIBERATORE - 27/02/2007 | 27/05/2001
40593/98 TEDESCO DH(99)63& (08/10/1999) - -
45874/89 PITTONI 07/11/2000 07/02/2001
46513/99 ROTIRQOTI 21/11/2000 | 21/02/2001
47786/99 GV, 01/03/2001 21/06/2001
52669/09 ALMANIO ANTONIO 12/02/2002 12/05/2002
ROMANO

(Adopted by the Committee of Ministers on 9 December 2015
al the 1243rd meeling of the Ministers’ Deputies)

The Committee of Ministers, under the lerms of former Article 32 and those of Article 46, paragraph 2, of the
Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter "the Convention')

Having regard to its decisions adopted under former Article 32 of the Corwenbon and 1o the final judgments
transmitied by the Court to the Committee in lhese cases, as well as he violations established of Article 6,
paragraph 1 of the Convention on account of the excessive length of divorce and legal separation
proceedings.

Recalling the obligation of the respendent Stale to abide by the decisions adopted under former Article 32 of
the Convention as well as ils obligation, under Article 46, paragraph 1, of the Convention, 1o abide by all final
judgments in cases lo which it has been a party, recalling aiso that these obligations entail, over and above
the payment of any sums awarded by the Committee or by the Court, the adoplion by the authorities of the
respondent State, where required

of individual measures 1o put an end to violations estabished and erase lheir consequences so as to
achieve as far as possible resfitutio in infegrum, and
- of general measures preventing similar violaticns,

Having noted that 1he just satisfaction, where awarded, has been paid by the govemment of the respondent
Stale and thet the government reported to the relevant demestic courts, with a view lo speeding them up, the
proceedings which were slill pending at the time the Committee adopted its decisions under former Article 32
or the judgments of the European Court became final;

Intemet * hitpu/iwww coe.ntcm
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Having noted further the promising resulls oblained by tne First Instance Counts and the Counts of Appeal as
regards the average length of divorce and legal separaticn proceedings between 2011 and 2013,

Noting that these resuils will be consolidated through the recent measures adopled and those slill envisaged
oy the Itahan authonties in this area i particular the inlroduction in 2014 of an alternalive dispute resoiution
mechanism in respect of such cases the envisaged setling-up of specialised seclions for family cases wilhin
the First Instance Courts and the ma;ority of lhe Counts of Appeal and the simplfication of lhe procedure
tefore these sections;

Noting with satisfaction the authorities’ commilment to continue their efforts to put an end fo the more general
problem of excessive length of proceedings before cwvil courts in the cortext of the cases of the Ceterom
group which remain under the Commitiee's supervision;

Recaling also 1hat the Commitiee continues to examine the outslanding 1ssues concerning the compensatory
remedy introduced with regard to the excessive length of judicial proceedings by the Pinto Act in 2001, within
the framework of the Giuseppe Moslacciuolo group and the Gaghone and Others case,
DECLARES that it has exercised its functions under former Article 32 and under Article 46,
paragraph 2, of the Convention in the cases listed above and concerning the length of divorce and
legal separation proceedings,

DECIDES to close lheir examination

faadice
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3. AC+ 148 C. ITALIA (RICORSO N. 27985/95) - RISOLUZIONE CM/RESDH(2015) 247

COUNCIL OF FUROPE

COMMITTEE .
OF MINISTERS 9 '.
COMITE

DES MINISTRES

CONSENL DE CLURCH
Final Resolution CM/ResDH({2015)247
Execution of the judgments of the European Court of Human Rights in
149 cases against Italy

(See Appendix for the list of cases)

(Adopted by the Commiltee of Ministers on 9 December 2015
at the 1243rd meeting of the Ministers’ Depuhes)

The Commitiee of Minisiers, under the terms of former Aricte 32 and these of Article 46, paragraph 2, of the
Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter “the Convention'),

Faving regard to its decisions adopted under former Article 32 of the Convention and to the final judgments
ransmitied by the Court to the Committee in these cases and the viclations established of Article 6,
paragraph 1. of the Convention on account of the excessive length of proceedings before civil courts;

Recalling the obligation of the respondent State to abide by the decisions adopted under former Arficle 32 of
ihe Convention as well as its obligation, under Article 46, paragraph 1, of the Convention, to abide by all final
judgments in cases to which it has been a party; recalling also that these obligations entail, over and above
the payment of any sums awarded by the Commitiee or by the Court, the adoption by the authorities of the
respondent State, where required

of individual measures to put an end to violations established and erase their consequences so as to
achieve as far as possible restitutio i integrum, and
of general measures preventing similar violations,

Having noted that the just satisfaction, where awarded, has been paid by the government of the respondent
State and that the government reported to the relevant domestic courts, with a view to speeding them up, the
proceedings which were still pending at the bme the Committee adopted its decisions under former Aricle 32
or the judgments of the European Cour became final

Noting wilh satisfaction the information provided by the government that the First Instance Courts (tnbunah)
which had jurisdiction over the proceedings at issue In these cases have, over the past years, succeeded in
reducing the average iength of civil proceedings and the backlog of civil cases pending for more than three
years well below the relevant national average indicalors, through appropriale organisational measures laken
2t the level of each of {hese courts;

Noting that these positive results will be consolidated through the recent measures adopted and those still
envisaged by the tallian authorities to tackle the excessive length of proceedings before Lthe civil courts,
noting also their commitment to continue their efforts to put an end to this long-standing problem in the
context of the cases of the Celerory group which remain under the Commitlee's supervision

Recalling also that the Committee continues to examine the outstanding issues relating 1o the compensalory
remedy introduced with regard to the excessive length of judicial proceedings by the Pinto Act In 2001, within
the framework of the Giuseppe Mostacciucio group and the Gaglione and Others case

DECLARES thal il has exercised its functions under former Article 32 and under Article 46,
paragraph 2, of the Convention in the cases lisled below and concerning the length of civil
proceedings which were under the junsdiction of the First Instance Courts (fibunall) of Roverelo,
Asti, Busto Arsizio, Verbania, Torino, Trieste, Ivrea, Marsala, Udine, Monza, Lecco, Trento, Ferrara,
Como, Boizano, Pardencne, Genova, Ravenna, Termini Imerese, Mantova, Chieti, Milano and
Lanciano!

DECIDES to close Ihe examination of these cases

! The First Instance Courts of Aosta, Cuneo, Lod) and Lanusei have obtainad similar resuits but there are no cases
under the supervision of the Committee conceming the length of cvil proceedings before these courts
Intermet  hiip /Awww coe intiem
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