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R elig ion e  esp lica tiva  del P ro to co llo  n. 15

Protocol No. IS am ending the Convention for the Protection o f  Human Right» 
and Fundamental Freedoms
(CIsTS No 213)

Explanatory Report

Introduction

1 The High-level Conference on Utc Future o f  the European Court o f  Human Rights, organised b> 
the Sw iss Chairmanship o f  the Committee o f  Ministers. took piece ui Interlaken, Switzerland. on 18­
19 February 2010 The Conference adopted an Aelion Plan and invited ihe Committee o fM in iste r  to 
issue terms o f  reference to the compel cm bodies with a v iew  to preparing, by June 2012, spectfic 
proposals liar measures requiring amendment o f  the Conveniion. On 26-27 April 2011. a second High- 
level Conference on the Future o f  the Coun was organised by rtie Turkish Chairmanship o f  the 
Committee o f  Ministers at Lzmir. Turkey. This Conference adopted a follow-up plan to review  and 
further ihe reform process.

2 In the Con text o f  w ort on follow-up to these two Conferences, the Ministers’ Deputies gave 
renewed lerms o f  reference to the Steering Comminec lor Human Rights (CDDH) and its subordinate 
bodies for the biennium 201 2-201.1. These required the CDDH. through if? Committee o f  experts on 
Lhe reform o f  the Court (DH-GDR). to prepare a draft report for the Committee o f  Ministers 
containing specific proposals requiring amendment o f ihe Convention.

3. Alongside this report, the CDDH presented a Contribution to the High-level Conference on the 
future o f  ihe Coun. organised by the \ nited kingdom Chairmanship o f  the Committee o f  Ministers at 
Brighton. I ’nited kingdom , on 19-20 April 2012. The Court also presented a Preliminary Opinion in 
preparation for the Brighton Conference containing a number o f  specific proposals

4 In order to ¡five c fleet to certain provisions o f  the Declaration adopted at the Brighton Conference, 
ihe Committee o f  Ministers subsequently instructed the CDDH (o prepare a draft amending protocol 
lo the Convention (1). This work initially rook place during tw o meetings o f  a Drafting Group o f  
restricted composition, before being examined by the DH-GDR. following which the draft was further 
examined and adopted by the CDDH at its 76th meeting (27-30 November 2012) for submission to 
ihe Committee o f  Ministers.

5 The Parliamentary Assembly, al ihe invitation o f  the Committee o f  Minister*, adopted Opinion 
No 283 (2013) on the draft protocol on 26 April 2013.

6 At its 123rd Session, the Committee o l Ministers examined and decided to adopt the draft as 
Protocol No. ! 5 to the Convention At ihe same time it look note o f  the present Explanatory Report to 
Protocol ’Nio. 15.



Camera dei Deputati — 1 7 8  — Senato della Repubblica

XVII LEGISLATURA — DISEGNI DI LEGGE E RELAZIONI — DOCUMENTI — DOC. LXXXIV N. 2

Commentary on ihe provisions o f  Ihe Protocol

Article I of ihe amending Protocol

Preamble

7. A  new redial has been added al the end o f  Ihe Preamble o f  ihe Convention containing a reference 
to the principle o f  subsidiarily and the doctrine o f  the margin o f  appreciation. It is intended to enhance 
the transparency and accessibility  o f  these characteristics o f  the Convention system  and to be 
consistent with the doctrine o f  the margin o f  appreciation as developed by ih e Court in its case law. In 
making this proposal, the Brighton Declaration also recalled ihe High Contracting Parties’ 
commitment to give full effect to their obligation to sccurc the rights and freedoms defined in the 
Convention (2).

8 The Stales Parties to the Convention arc obliged to sccurc to everyone within thctr jurisdiction the 
rights and freedoms defined in the Convention, and to provide an effective remedy before a national 
authority for everyone w hose rights and freedoms are violated. The Court auttKjritttively interprets 
the Convention. It also acta a» a safeguard for individuals w hose rights and freedoms arc not secured 
at the national level

9. The jurisprudence o f  the Court makes clear that the States Parlies enjoy a margin o f  appreciation 
in how they apply and implement the Convention, depending on the circumstances o f  the ease and ihe 
rights and freedom* engaged, Tlus reflects tliat the Convention system  is subsidiary to ihe 
safeguarding o f  human right* at national level and that national authorities arc in principle better 
placed than an international court to evaluate local needs and conditions. The margin o f  appreciation 
goes hand in hand '■vith supervision under the Convention system . In this respect, the role o f  the Court 
is to review  whether decisions taken by naiional authorities are com patible with the Convention, 
having due regard to ihe S late’s margin o f  appreciation.

Entry into force  /  application

10 In accordance with Article #. paragraph 4 o f  ihe Protocol, no transitional pro\ ision relates lo  this 
m odification, which w ill enter into foree in accordance with Article 7 o f  the Protocol.

A rticle 2 o f  th e  am en d in g  Protocol

A rude 21 -  Criteria for nffict
11. A  new paragraph 2 is introduced in order to require thai candidates be less than <55 years o f  age at 
the date by which the list o f  three candidates has been requested by the Parliamentary Assem bly  
further to its role in electing judges under Article 22 o f  ihe Convention

12. This modification aims at enabling highly qualified judges to serve the fill! nine-year term o f  
office and thereby reinforce the consistency o f  the membership o f  ihe Court. TJ>c age limit applied 
under Article 23. paragraph 2 o f  ihe C onvention, as drafted prior lo  the entry into force o f  this 
Protocol, had ll»e effect o f  preventing certain experienced judges from com pleting iheir term o f  offioe. 
It was considered no longer essential lo impose an age limit, given ihe fact lhal judges' terms o f  office  
are no longer renewable.

13- ’l'he process leading lo election o f  a judge, from the dom estic selection procedure to the vote hy 
Ihe Parliamentary Assem bly, is long it has therefore been considered necessary to foresee a date 
sufficiently certain at which Ihe age o f  6$ must be determined, lo avoid a candidate being prevented 
from taking o fficc for having reached the age Urmt during the course o f  the procedure. For this 
practical reason, the lexl o f  the Protocol departs from the exact wording o f  the Brighton Declaration, 
whilst pursuing the same end. Il w as thus decided that the age o f  the candidate should be determined
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at U>e date by w hich the list o f  three candidate» has been requested by the Parliamentary Assem bly. Ln 
this connection, it would be useful if  the Stale Party’s call for application» were to refer to the relevant 
dale and i f  the Parliamentary A ssem bly were to offer a means by which Ihis dale could be publicly 
verified, whether by publishing ils leilcr or otherwise.
H . Paragraph 2 o f  Article 23 has been deleted as it has been superseded by the changcs made to  
Article 21.

Entry into foreV /  uppficot ton

15 In order lo  take account o f  the length o f  the dom estic procedure for the sclod ion  o f  candidates 
for ihe post o f  judge at the Court, Article 3, paragraph I o f  the Protocol foresees that these changes 
will apply only lo judges eb eted  from lists o f  candidates submitted to the Parliamentary Assem bly by 
High Contracting Parties under Article 71  o f  the Convention after the entry into fonce o f  the Protocol 
Candidates appearing on previously submitted lists, by extension including judges in o ffice  and  
judgcs-clcct at the date o f  entry into forcc o f  the Protocol, w ill continue to be subject to  the rule 
applying before the entry into force o f  the present P ro toco l namely the expiry o f  their term o f  office  
i\hen  they reach the age o f  70.

Article 3  of Ihe amending Protocol

Article 30 -  Refrrupmhment ufjnrr\diction to the G rand Chamber

16, Article 50 o f  the Convention has been amended such that the parties may no longer object to 
relinquishment o f  a case by a Chamber in favour o f  the Grand Clum ber. This measure is intended lo  
contribute to consistency in the case-law  o f  ihe Court, which had indicated that it intended lo  m odify  
iU Rules o f  Court (Rule 72) so as lo make it obligatory fo ra  Chamber to relinquish jurisdiction where 
it envisages departing from settled c a sc -h w  (3 ). Removal o f  the parties' right lo  object to  
relinquishment w ill reinforce this development

17. Il1»« removal o f  this right would also aim at accelerating proceedings before the Court in cases  
w hich raise a serious question affecting the interpretation o f  the Convention or the Protocols thereto 
Or a potential departure from existing  case-law.

18 In this connection, iL wouid be expected that the Chamber w ill consull the parties On its 
intentions and it would be preferable for the Chamber to narrow down the case as far as possible, 
including by finding inadm issible any relevant parts o f the cat,e before relinquishing it.

19 This change is  made in the cxpeclalton that ihe Grand Chamber wilt in future g ive  more specific  
indication to the parties o f  the potential departure from existing  casc-law  or seriOu* question o f  
¡nterpreialion o f  the Convention or the Protocols thereto.

ISntry mto force  /  application

20 A transitional provision is foreseen tn Articlc 8. paragraph 2 o f  the Protocol Out o f  conccm  for 
legal Certainty and procedural foreseeability, it was considered ncccssary to specify  that removal o f  
llie parties' righl lo object to  relinquishment would not apply to pending eases in vvlueh otic o f  the 
parties had already objected, before entry into force o f  the Protocol, lo a Chamber's proposal o f  
relmquislunent in favour o f  the Grand Chamber.

A rticlc  4 o f  the am ending Protocol

Articlc ?5. paragraph i ■ Admissibility criteria: time Itmit fo r  submitting applications

21 Doth Articles A and 5 o f  the Protocol amend Articlc 35 o f  die Convention Paragraph 1 o f  Artjclc 
35 has been amended to rcducc from six months to four the period follow ing the date o f  the final
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dom estic decision within w hich an application must be made to the Court. The development o f  sn ifter  
communications technology, along with the lime lim its o f  similar length in force in the member 
Slates, argue for the reduction o f  Ihe tim e linul.

E n t r y  ¡ m o  f o r c e  /  a p p l i c a t io n

72. A  transitional provision appears at Article 8, paragraph 3 o f  ihe Protocol. It was considered that 
the reduction in the time limit for submitting an application to the Court should apply on ly  after a 
period o f  six  months follow ing Lhe entry into force o f  the Protocol, in order to allow  potential 
applicants lo  becom e fully aware o f  the new deadline. Furthermore, the new tim e limit w ill not have 
rctroaclivc cffcct, since it is specified in the fu u l sentence o f  paragraph 4  lhat it docs not aoply to  
applications ir respect o f  which the final decision within lhe meaning o f  A nide 35. paragraph I o f  the 
Convention w** uken prior to lhe date o f  entry into force o f  the new rule.

A rtic le  5 o f  th e am ending Protocol

Article 35. paragraph I - Admissibility criteria: significant disadvantage
23. Article 35, paragraph 3 b o f  the Convention, containing tlie adm issibility criterion concerning 
"significant disadvantage’', ha* been amended to defete the proviso that lhe ease have been duly 
considered by a dom estic tribunal The requirement remains o f  examination o f  an application on lhe 
merits where required by respect for human rights This amendment is intended to g ive  greater effect  
lo the maxim de minimis non cural praetor (4),

Entry into force  /  applfcotion

24. As regards the change introduced concerning the adm issibility criterion o f  “significant 
disadvantage'', no transitional provision is foreseen. In accordance wiih A n k le  8, paragraph 4  o f  the 
Protocol. Ihi* change w ill apply as o f  the entry into force o f  d ie Protocol, in order not to  delay the 
impacl o f  lhe expected enhancement o f  the eU’etlivencss o f  the system. It w ill therefore applj* a lso  to 
applications on w hich the adm issibility decision is pending at the date o f  entry into force o f  the 
Protocol.

Final and transitional provisions 

A rtic le  6  o f  th e  am ending Protocol

25. This aniclc is one o f  the standard final clauses included in treaties prepared within the Council o f  
Europe. This Protocol docs not contain any provision on reservations. B y it* very nature, this 
amending Protocol excludes the malcing o f  reservations.

A rticle 7 o f  I he am ending Protocol

26 This article is one o f  the standard final clauses included la  treaties prepared within the C ovneil o f  
Europe.

A rticle  8  o f t lie  am ending Protocol

27 Paragraphs 1 to 4 o f  Article 8 o f  the Protocol contain transitional provisions governing the 
application o f  certain other, substantive provisions. The explanation o f  these transitional provisions 
appears above, in connection with the relevant substantive provisions.

2if. Article 8, paragraph 4 establishes that all oilier provisions o f  lhe Protocol shall enter into force as 
o f  the dale o f  entry inio force o f the Protocol, in accordance with its Article 7
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A rticle  9  o f  (h e am en d in g Protocol

29. TH № article it one of the standard final clauses included in treaties prepared u  ithin lh e Council of 
Europe

N otes ;
(1 ) Nam ely those set out in paragraphs 12b, 15a, E5c, 25d and 25 f o f  the Declaration. See lhe 
decisions o f  the 122nd Session o f  the Committee o f  Ministers (23  M ay 2012), item 2  -  Securing the 
long-term effectiveness o f  lhe supervisory mechanism o f  the European Convention on  Human Rights
(2 ) S a i in particular paragraphs 12.b .. 3  and 11 o f  lhe Brighton Declaration.
(3) See paragraph 16 o f  lhe Preliminary Opinion o f  the Court tn preparation for the Brighton 
Conference.
(4 ) [n other worU», a <*>urt u not concerned by trivial mailers.
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R elazion e e s p lic a tiv a  del P ro to co llo  11.1 6

1*n»t4irul No. f6  in ( h r  C o n iY n lio n  fo r  Ih v  P ro te c t  h»ii « f H u m a n  R ig h u  
and F und »m enial I 'rw lo m s

K v p la n a to ry  R e p o r t

Introduction

1 The proposal 10 extend the jurisdiction o f  the European Court of Human Rights (the Court) 
lo  yrvc advisory opinions was n u tk  in the report to tlic Committee o f Minister* nf I Ik: Group 
o f Wise Perrons. Ml up under Ihe Action Plan adopted at the Third Summit o f  Heads o f  Stale 
»nd Government o f  the Member Stales o f  ihe Council o f  Europe (War* aw, 16-17 May 2005} 
"to consider the issue o f lhe I ring-term effectiveness of the ECHR control mechanism" The 
(rroup o f  W ise Person» concluded ihai “it would be useful (o introduce a system under which 
the national court* could iipply to the Court for idv nory opinions on legal questions relating
lo iniapretition o f  the Convention and ihe protocols thereto, in order lo  faster dialogue 
between courts and cnhance the Court’s 'constitutional' role. Requests for an opinion, winch 
would be submitted only by constitutional courts or courts of last instance, would always be 
optional and ihe opinions given by the Court would not be binding/* 11 Such i  new 
competence would be in addition to that accordod to the Court under Protocol No. 2 to the 
European Convention on Human Rights (die Convention) ° \  whose provisions are now 
principally reflected in Articles 47-49 o f (be Convention. The Group o f  Wise Percent' 
proposal was examined by the Steering Commit! oc for Human Rights (CDDH) as part o f its 
work on follow-up lo lhe fuimcr’* report 1

2  The Izmir High-level Conference on the future of the Court (26-27 April 2 0 1 1), in its final 
Declaration, subsequently "finvhcdl the CoruniUee o f  Ministere to rcficct on the advisability 
of introducing a procedure allowing the highest national court* to request advisory opinions 
from the Court concerning the interpretation and application of the Convention ¿hat would 
help clarify the provision« o f  the Convention and the Court’> casc-law, thu* providing further 
guidance in order lo ansist Slate« Parlies in avoiding future violations". lbc Ministers' 
Deputies decisions on follow-up lo lhe Izmir Conference then invited the CDDH Uj elaborate 
ipcctfic proposals, with options, for introducing such a procodure.m The CDDH's Final 
Report (o the Committee o f  Minis!er* on measure* requiring amendment o f  the ECHR * 
included an m-dcpth examination o f  a more detailed proposal made by the experts o f  The 
Netherlands and Norway, reflected also in it* Contribution to the Ministerial Conference 
Organised by the United Kiugdom Chairmanship o f  the Committee o f  Ministers. *

_V The question o f  advisory opinions was discusscd at length during the preparation o f  lhe 
subsequent Brighton High-level Conference on the future o f the Court (19-20 April 2012), to 
which the Court contributed a detailed “Reflection Paper on lhe proposal to extend the 
Court s  advisory jurisdiction” ‘ rhc final Declaration o f  lhe Brighton Conference, “f noting) 
Owl the interaction between the Court and national authorities could be strengthened by the 
introduction into the Convention o f  a further power o f  the Court, which States Panics could 
optionally accept, to deliver advisory opinions upon request on the interpretation o f  the 
Convention in the context o f  a specific ease at domestic level, without prejudice to the non* 
binding character o f  the opinions for the other States Parties! r invited] the Committee o f  
\ijni*(crs to draft the text o f an optional protocol i«> the Convention with this effoct by the end
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o f  2013; and further invites the Committee o f  M o is te n  thereafter lo  decide whether to adopt 
it”.

4. Follow ing the Brighton Conference, the 122nd Session o f  die Com m ittee o f  Ministers 
(23rd M ay 2 0 1 2 ) instructed ihe CDD H  to draft Die required text. This work initially look 
place during tw o m eetings o f  a Drafting Group o f  restricted com position, before being 
exam ined by the plenary Comm ittee o f  experts on the reform o f  the Court (DH-GDR), 
follow ing which the draft was further examined ami approved by the C D D H  at its 77th 
meeting (22 March 2013) for subm ission to lhe Comm it toe o f  Ministers. The key issues 
addressed during this process were: lhe nature o f  the dom estie authority that may request an 
advisory opinion o f  the Court, lhe type o f  questions on which the Court m ay g ive  an advisory 
opinion, the procedure for considering requests, for deliberating upon accepted requests and 
for issuing advisory opinions; and the legal cffcct o f  an advisory opinion on  the different 
categories o f  subsequent ease. The C D D H 's position on these issues is reflected in  the 
commentary on the Protocol's provisions in Scction n below.

5 The Parliamentary A ssem bly, al the invilalion o f  the Com mittee o f  M inisters, adopted 
Opinion No. 285 (2013) on the draft protocol on 28 June 2013.

6. AL Iheir 1 176th meeting, the Minister*' Deputies examined and decided to adopt the draft 
as Protocol No 16 lo  lhe Convention (CETS No. 214). Al the sam e lime, it look note o f  the 
present Explanatory Report to Protocol No. 16

C om m entary on ih e  p rovision s o f  lh e  Protocol

A r t i c l e  1

7. Paragraph 1 o f  .Article ! sets out three key parameters o f  the new  procedure. First, by 
stating that relevant courts or tribunals 'Viay” request that the Court give an advisory opinion, 
it makes el ear tl*at it is optional for them to do so and not in any w ay obligatory. In this 
connection, it should also be understood that the requesting court or tribunal m ay withdraw its 
request

8. Second, il defines the domestic authority that may request an advisory opinion o f  the Court 
as being the ‘"highest courts or iribunaU... as specified by [lhe High Contracting Party) under 
Article 10”. This wording is intended lo  avoid potential com plications by allowing a certain 
freedom o f  choice. ‘H ighest court or tribunal” would refer to the courts and tribunals at the 
summit o f  the national judicial system . Use o f  lhe lerm ‘"highest”, as opposed to ' lh e  highest” , 
permits the potential inclusion o f those courts or tribunals that* although inferior lo  the 
constilutiooal or supreme court, are nevertheless ol especial relevance on account o f  being the 
'highest* for a particular category o f  ease. Tliis. along with the requirement that a  High 
Contracting Party spocrfy which highest courts or tribunals may request an advisory- opinion, 
allows the necessary flexibility to accomm odate the particularities o f  national judicial 
system s. Limiting the d iotcc to lltc 'h ighest' courts or tribunals ix consistent with the idea o f  
exhaustion o f  dom estic rem edies, although a 'highest* court need not be one to w hich  
rccoursc must have been made in order to satisfy the requirement o f  exhaustion o f  dom estic 
remedies under Articlc paragraph 1 o f  the Convention It should avoid a proliferation o f  
requests and would reflect the appropriate level at which the dialogue should lake plaoc. It 
can be noted that under Article 10 (see further below ), a High Contracting Party may at any  
tim e changc its specification o f  those o f  its highest courts or tribunals that may request an 
advisory opinion. In som e cases, the constitutional arrangements o f  a High Contracting Party 
may provide for particular courts or tribunals to hear eases from more than one territory.
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This may include territories to which the Convention docs not apply and territories lo which  
the High Contracting Party has extended the application o f  the C onvention under Article 56  
In such ease*, when specifying a court or tribunal for the purposes o f  this Protocol, a High  
Contracting Party may specify that it cxchides the application o f  the Protocol lo  som e or all 
eases arising from such territories.

9  The third parameter concerns the nature o f  the questions on w hich a dom estic court or 
tribunal may request the Court 's advisory opinion. The definition -  “questions o f  principle 
relating lo  the interpretation or application o f  ihe rights and freedoms defined in lhe 
Convention or the Protocols thereto" -  is that w hich was used by the Group o f  W ise Persons 
and endorsed by ^ e  Court in its Reflection Paper, which was in lum  inspired by Article 43 , 
paragraph 2 o f  lhe Convention on referral lo the Grand Chamber. It w as felt that there were 
certain parallels between these tw o procedures, not limited lo the fact that advisory opinions 
would them selves be delivered by the Grand Chamber (see  Article 2, paragraph 2). That said, 
when applying lhe criteria, the different purposes o f  the procedure under this Protocol and 
tlwi under Article 43, paragraph 2 o f  the Convention w ill have to b e  taken into account 
Interpretation o f  the definition wjJl be a matter for the Court when deciding whether lo  accept 
a request for an Advisory opinion (sec Articlc 2_ paragraph I).

10 Paragraph 2 o f  Articlc i requires the request for an advisory opinion to be m ade in the 
context o f  a case pending before the requesting court or tribunal The procedure is not 
intended, for exam ple, to allow for abstract review  o f  legislation which is not to be applied in 
that pending case

11 Paragraph 3 o f  Article 1 sets out certain procedural requirements that must be met by the 
requesting court or tribunal. They reflect the aim o f  the procedure, which is not to transfer the 
dispute to the Court, but rather lo g ive the requesting court or tribunal guidance on 
Convention issues when dctcrmmmg the case before it. These requirements serve tw o  
purposes. First* they imply that the requesting court or tribunal must have reflected upon the 
necessity and utility' o f  requesting an advisory opinion o f  the Court, so  as to be able to explain  
its reasons for doing so. Seeond, they im ply that the requesting court or tribunal is in a 
position to set out the relevant legal and factual background, thereby allow ing the Court to 
focus on the qucstion(s) o f  principle relating to die interpretation or application o f  the 
Convention or the Protocols thereto.

12 In providing the relevant legal and factual background, lhe requesting court or tribunal 
should present the following:

-  The subjed matter o f  Lhe domes! ic ease and relevant findings o f  fact made during 
the dom estic proceedings, or al least a summary o f  the relevant factual issues;
-  The relevant dom estic legal provisions;
-  The relevant Convention issues, in particular the rights or freedoms at slake;

If relevant, a summary o f  lhe arguments o f  the parties to lhe dom estic proceedings 
on the question,
-  If possible and appropriate, a statement o f  its own view s on the question, including 
any analysis it may itse lf have made o f  the question

1?. The Court would be able lo receive requests in languages other than English or French, as 
it does at present for individual applications Requesting courts or tribunal* may thus address 
the Court in the national official language used in the dom estic proceedings

A rticlc  2
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14 P an  graph 1 o f  Articlc 2 sets out the procedure for deciding whether or not a request for 
an advisory opinion is accepted. The Court has a discretion lo acocp4 a request or not, 
ah hough it ts to he cspocted lhat the Court would hesitate lo refin e a request that satisfies the 
relevant criteria by (i) relating lo  a question as defined in paragraph 1 o f  Article 1 and (n ) the 
requesting court or tribunal having fulfilled the procedural requirements as set out in 
paragraphs 2 and 3 o f  A rticlc 1. As is the case for requests for referral to the Grand Chamber 
under A fliclc 43 o f  the Convention, the dcci&ion on acceptance is taken by a five-judge panel 
o f  the Grand Chamber.

15 U nlike the procedure under Article 43. however, the panel must g ive reasons for any 
refusal lo  accept a dom estic court or tribunal's request for an advisory opinion This is 
intended to reinforce dialogue between the Court and national judicial system s, including 
through clarification o f  die Court’* interpretation o f  what in meant by  ‘Questions o f  principle 
relating lo  the interpretation or application o f  lhe rights and freedoms defined in lhe 
Convention or the Protocols thereto”, which would provide guidance to dom estic courts and 
tribimab when considering whether lo make л request and thereby help  to deter inappropriate 
requests. The Court should inform the High Contracting Party concerned o f  the acceptance o f  
any requests made by its courts or tnbunals.

16 Paragraph 2 o f  Article 2  stales that ¡1 is the Grand Chamber o f  the Court (as defined in 
Article 26 o f  the Convention -  see further under Articlc 6 below ) that shall dclivcT advisory 
opinions follow ing acceptance o f  a request by a five-judge panel. This is appropriate given  
the nature o f  the question & on which an advisory opinion may be requested and the fact that 
only the highest dom estic courts or tribunals m oy request it, along with the recognised  
similarities between the present procedure and that o f  referral lo the Grand Chamber under 
Articlc 43 o f  the Convention.

17. The prioritisation to be given to proceedings under this protocol would be a matter for the 
Court, as it is with rcspcct to  all other proceedings. That said, the nature o f  the question 0«  
which it would be appropriate for the Court to give its advisory opinion suggests that such  
proceeding* w ould have high priority This high priority applies at all stages o f  the procedure 
and to all concerned, namely the requesting court or tribunal, which should formulate the 
request in a w ay  lhat is precise and com plete, and those tltal may be subm itting written 
comment* or taking part in hearings (see .Article 3 below ), as w ell as the Court itself. Undue 
delay in the advisory opinion proceedings before the Court would s b o  cause delay in 
proceed mgs in the case pending before requesting court or tribunal and should therefore 
be avoidtxl (see further under paragraph 23 below).

18. Paragraph 3 o f  Article 2  stales thal the panel and the Grand Chamber shall include ex  
officio  tlie judge clectcd in rcspcct o f  the High Contracting Party to w hich the requesting 
court or tribunal pertains. It can be noted that this is also the case for the Grand Chamber 
when s ir in g  ui its full com position on a case brought before it under Articles 33 or 34 o f  the 
Convention (sec Article 26, paragraph 4 o f  the Convention). Paragraph 3 also establishes a 
procedure for circumstances where there is no such judge, or lhat judge cannot sit. This 
procedure is intended to be identical Lo lhat established under Article 26 . paragraph 4 o f  the 
Convention and lo be based upon the same list.

Article 3

!9  Articlc 3 gives to the Council o f  Europe Com m issioner for Human Rights and to Uie High 
Contracting Party whose dom estic court or tribunal has requested lhe advisory opinion the 
right to Siibmil written com ments to and take part in any hearing before the Grand Chamber in 
proceedings concerning that request The intention is dial the Com m issioner have an 
equivalent riijht under the Protocol to participate in advisory opinion proceedings as s/he does
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under Article 36. paragraph 3 ) o f  Ihe Convention to make a third party intervention in 
proceedings before a Chamber or the Grand Chamber I ’he wording used in the Protocol, 
although slightly different to Lhat found in the Convention, is intended to have the sam e 
effect. Since advisory opinion proceedings would not be adversarial, neither would it be 
obligatory for the government to participate, although it would always retain the right to  do 
so. in the same w ay as docs a High Contracting P an y in proceedings brought by on e  o f  its 
nationals against another High Contracting Party (see Article 36 , paragraph 1 o f  lhe  
Convention on third party interventions).

20. T he President o f  the Court may invite any other High Contracting Party or pereon to  
submit written comments or take part in any hearing, where to do so  is in the interest o f  the 
proper administration o f  justice. This mirror* die situation concerning third party 
interventions under Articlc 36 , paragraph 2 o f  lhe Convention. It is cxpcctcd that the parlies lo  
the case in the context o f  which the advisory opinion had been requested would be invited to 
take part in the proceedings.

21. It w ill be for d ie Court to dccidc whether or not to hold a hearing on an accepted request 
for an advisory opinion.

22. Paragraph 1 o f  Article 4  require* die Court to g ive  reasons for advisory opinions delivered  
under this Protocol; paragraph 2 o f  Articlc 4  allow s for judges o f  the Grand Chamber lo 
deliver a separate (dissenting or coneurring) opinion.

23. Paragraph 3 o f  Article 4  requires the Court to com m unicate advisory opinions to both the 
requesting court or tribunal and the High Contracting Party ro w hich that court or tribunal 
pertains. It is cxpcctod that Utc advisory opinion would also be communicated to any other 
parties thal have taken part in the proceedings in accordancc with Article 3 . It is important to  
bear in mind that in m ost cases advisory opinions wilJ have Lo be admitted lo  proceedings that 
take place in an official language o f  the High Contracting Parly concerned that is neither 
English nor French, the Court's official languages. W hilst respecting the fa d  that there arc 
only two official languages o f  the Court, rt was considered important to underline the 
sensitivity o f  ll>c issue o f  the language o f  advisory opinions. Tl should also he taken into 
account thal the suspended dom estic proceedings eon in many legal system s be resumed only 
after the opinion is translated into die language o f  the requesting court or tribunal. In lh e event 
o f  concerns Uut the time taken for translation into the language o f  the requesting court or 
tribunal o f  an advisory opinion may delay the resumption o f  suspended domes tie proceedings, 
it may be possible for the Court to co-operate w ith national authorities in the tim ely  
preparation o f  such translations.

24. Paragraph 4 o f  Article 4 requires the publication o f  advisory opinions delivered under this 
Protocol. El is expected thal this will he done by the Court in accordance with its practice in 
simitar mailers and with due respect lo  applicable confidentiality rules.

25. .Article 5 slates dial advisory opinions shall not be binding. They take place in the context 
o f  the judicial dialogue between the Coun and dom estic courts and tribunals, A ccordingly, the 
requesting court decides on the effects o f  the advisory opinion in lhe dom estic proceedings-

26  The fact that the Court has delivered an advisory opinion on a question arising in the 
content o f  a case pending before a court or tribunal o f  a High Contracting Party would not 
prevent a part)* to lhat ca*e subsequently exercising their right o f  individual application under

A rtic le  -I

A rticle 5
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Article 34 o f  lhe Convention, i.e. they could still bring the case before the Court- However, 
where an Application is made subsequent to proceedings in which an advisory opinion o f  the 
Courl h a  cffcctivcIy been followed, it is expected thal such elem ents o f  the application that 
relate to the issues addressed in the advisory opinion would be declared inadm issible or struck 
o u t

27. Advisory opmiona under this Protocol would have no direct cffect on other later 
application*. They would, how ever, form part o f  the caso-law o f  the Court, alongside its 
judgments and decisions. The interpret!lion o f  lhe Convention and the Protocols thereto 
contained Lo such advisory opinions would be analogous in its effect to the interpretative 
elements set Out by Ihe Court in judgments and decisions.

A rticle  6

2S. Article 6 reflects the fact that acceptance o f  the Protocol is optional for High Contracting 
Parties to the Convention. It thus does not have the effect o f  introducing new  provisions into 
the Convention, wliosc text remains unchanged. Only between High Contracting Parlies that 
choose to accept the Protocol do its provisions operate as additional Articles lo the 
Convention, in which case its application is conditioned by all other relevant provisions o f  the 
Convention It is understood that this, in conjunction with Article 58 o f  the C onvention, 
would allow  a High Contracting Party to dcnouncc the FVotoool without denouncing the 
Convention.

Art icle 7

29. Articlc 7 is based on one o f  the model final clauses approved by the Comm ittee o f  
Ministers and contains the provisions under which a High Contracting Party to the 
Convention m ay becom e bound by the Protocol.

A rticle 8

30. The test o f  .Articlc 8 is taken from .Article 7 o f  Protocol No. 9  to the Convention and is 
based on ihe model final clauses approved by the Committee o f  Ministers. The number o f  
High Contracting Parlies w hose expression o f  consent to be hound is required for the Protocol 
to enter into force was set at ten.

A rtic le  9

31. Articte 9  specifies, as an exception to Article 57 o f  the C onvention, b u t High Contracting 
Parties may not make a reservation in rcspocl o f  the Protocol

A rtic le  10

32. Article 10 is baaed On a standard clause used in Council o i Europe t/calies. I( is intended 
explicitly lo allow  High Contracting Parlies lo make declaration*, on material issues arising 
under ihe Protocol, in this case to specify  which o f  their highest courts or tribunals w ill be 
ah(c to request advisory opinions from lhe Court. It also allow s for further declarations to be 
m ade at any time adding to or removing from the list o f  specified  courts or tribunals. A ll sueh  
declarations are addressed to Utc Secretary General o f  the Council o f  Europe, as depository o f  
multilateral agreements made within the organisation.

Article 11
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33. A rtid e 1 1 is one o f  the uaual fina] cU uscs included in trcslies prepared within lh e Council 
o f  Europe Ite paragraph d. refers to the procedure established under Article 10 o f  lh e Protoco! 
for specifying which o f  a High Contacting Party’s hi gitesi court» or tribunals may request 
advrsory opinions from the Court (»e«r paragraph 32  above).
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Piano d 'azione sentenza Torreggiani ed a ltri

Il Piano presentato dal Governo Italiano ¡I27 novembre 2013 [a sei mesi dalle definizione delia sentenza)
e confermato il 25 marzo 2014 si articola in quattro aree d 'intervento:

1. interventi dì natura normativa volti a ridurre eli ingressi in carcere e a favorire forme di graduale uscita 
dal sistema attraverso l'adozione di misure alternative alla detenzione che accompagnino il ritorno alla 
comunità esterna;

2. interventi di natura organizzativa e gestionale attraverso l'introduzione di un regime oiù aperto per i 
detenuti non in "alta sicurezza", centrato sulla graduale riconduzione della cella a luogo del riposo e 
non a luogo ove trascorrere la quasi totalità della giornata;

3. interventi di natura edilizia, programmati sulla base delle necessità del nostro patrimonio di edilizia 
penitenziaria,

4- previsione di modalità e procedure sia per il rimedio "preventivo", che eviti cioè il perpetuarsi di 
situazioni di violazione di quanto riscontrato dalla Corte, sia per il rimedio "comoensativo" di coloro 
che hanno subito un trattam ento in tale violazione, in forme non unicamente o prioritariamente 
finanziarie, ma centrate su possibili specifici benefici penitenziari.

In una comunicazione al Governo in data 6 m ano  2014 il Comitato per l'esecuzione delle sentenze ha
richiesto chiarimenti relativamente ai seguenti punti:

a) La definizione di un rimedio compensativo domestico che riguardi sia chi è attualmente in carcere sia 
chi è invece uscito.

b) La necessità che la combinazione del rimedio compensativo e preventivo coinvolga sia coloro che sono 
in esecuzione della sentenza, sia coloro che sono in custodia cautelare.

c) La necessità di avere un quadro circa:

Esecuzione della sentenza della Corte EDU

(Sen ten za  Torreggiani e  a ltri v /lta lia  4 3 5 1 7 /0 9 )
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- I d a ti a g g io rn a ti su l s o v r a f fo lla m e n to  (r a p p o r to  p r e s e n z e /c a p a c ità ) ,

-  gli e f fe t t i  d e lle  m isu r e  a d o t ta te

-  l'e f fe t t iv a  c a p a c ità  d e l s is t e m a  d e te n t iv o  ita lia n o  e  i criteri s e c o n d o  cu i è  c a lc o la ta , la p ro g ress iv a  

r id u z io n e  d e l  s o v r a f fo lla m e n to , le  s ta t is t ic h e  a g g io r n a te  su lla  d e t e n z io n e .

Il Rapporto interm edio p resen ta to  dal Governo italiano ha affron tato  le questioni qui sopra 

elencate, fornendo le informazioni richieste e indicando le soluzioni previste ai problemi posti 

dalla sentenza, con l'elencazione dei provvedim enti legislativi predisposti e i loro effetti, nonché i 
progressivi passi per l'attuazione di un radicale cam biam ento nel modello di detenzione proposto.

Tale Rapporto interm edio è s ta to  pubblicato nel sito del Com itato per l'esecuzione delle sen tenze 
del Consiglio d’Europa neH'aprile scorso. Nelle tabelle che seguono sono indicati i passi 
successivam ente compiuti e, quindi, la situazione a ttuale  a un anno  dal m om ento  in cui la 
sen tenza è divenuta definitiva.

I provvedim enti ado tta ti seguono i principi espressi nelle Raccomandazioni ad o tta te  dal Comitato 

dei Ministri del Consiglio d'Europa nell'ultim o decennio. In particolare:

- il maggior utilizzo di m isure sanzionatone non privative della libertà, com e da Ree (1999)22;
- la riduzione della custodia cau te lare in carcere, com e da Ree (2006)13;

- l'am pliam ento delle possibilità di accesso a m isure alternative al carcere, com e da Ree 
( 2000)22 .

N aturalm ente il processo di cam biam ento  richiede continuità e im plem entazione graduale. 
Proprio per questo  il Governo è im pegnato a proseguire lungo la strada in trapresa al fine di 
definire un sistem a detentivo non soltanto p ienam ente rispettoso  dell'inderogabile divieto 

espresso  dall'articolo 3 cella Convenzione europea per i diritti dell'uom o, ma anche in linea con il 
complessivo disegno delineato  dalle Regole penitenziarie eu ropee (Ree (2006)2) e dalle successive 

Raccomandazioni relative alla detenzione degli stranieri (CM/Rec (2012)12), al codice etico degli 
operatori penitenziari (CM/Rec (2012)5), al sistem a di Probation (CM/Rec (2010)1).

1. Interventi di m o p ih c a  n o r m a t iv a  ed effetti ottenuti

Decreto L eeee 7 8 /2 0 1 3  convertito  in | Il d ecre to  e  la c o n seg u en te  legge hanno previsto  

Legge 9  agosto  2013  n 94
un aggiornam ento del cata logo  dei reati più gravi per i quali, al passaggio  

in giud icato della sen ten za , è  obbligatorio l'ingresso in carcere, elim inando  

i reati di m od esta  entità;

la possibilità di avviare un proced im ento  per la c o n c ess io n e  della  

liberazione anticipata prima deH 'em issione dell'ordine di carcerazione, per  

favorire cosi la so sp e n s io n e  d ell'esecu zion e  della p en a  nei casi m eno gravi 

e p erm ettere  l'accesso  alle m isure alternative senza un prelim inare
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p assaggio per il carcere;

- la possibilità di beneficiare della d e ten z io n e  dom iciliare, senza un 

preven tivo  ingresso  in carcere per soggetti vulnerabili e b isognosi di 

m aggiore tutela (d onne incinte, ultrasettantenni non recidivi, ecc), 

q u an tom en o  nei casi in cui debba e sse re  esp iata  una pena non superiore  

ai quattro anni;

- l'elim inazione delle  preclusioni per i recidivi reiterati, nei cui confronti una 

legge  approvata nel 2 0 0 5 , p on eva un’astratta presunzione dì pericolosità, 

fondata so lo  sul fatto  della reiterazione d e lle  condanne, 

in d ip en d en tem en te  dalla gravità del fa tto  crim inoso com m esso , sp esso  di 

m od esta  entità  e  riconducibile a con testi di m arginalità sociale o  

dip en denza da sostan ze  psicoattive  (proprio ta le  legge è  sta ta  una delle  

cau se  de ll'au m en to  num erico di detenu ti registrato negli ultimi anni);

- l'elim inazione d elle  d isposizioni più severe, sem pre per i recidivi, in 

m ateria di a cce sso  alle misure alternative per favorirne un percorso di 

reinserim ento sociale.

D ecreto Legge 1 4 6 /2 0 1 3 , convertito  

in L esee 21 febbraio 2 0 1 4  n. 10

Il d ecre to  e  la co n seg u en te  legge hanno previsto:

- la trasform azione in au ton om a figura di reato  con previsione di una pena  

più breve de lle  c o n d o tte  illecite le g a te  al traffico di so sta n ze  stupefacenti 

di lieve entità;

- Y am p liam ento dell'uso dì dispositiv di controllo  a distanza com e il 

"braccialetto e le ttron ico ';

- la stabilizzazione dell'istituto della d e ten z io n e  dom iciliare per p en e  e  

residui di pena fino a 18 mesi (tale misura era sta ta  p reced en tem en te  

adottata  com e m isura eccez ion a le  valida fino al 31  dicem bre 2013);

- l'identificazione anticipata dei d eten u ti stranieri colpiti da provvedim ento  

di esp u lsion e, in m od o da evitare il loro successivo  passaggio per i Centri 

d'identificazione al term ine d e ll'esecu zion e  della  pena;

-  la previsione eccez ion a le  (liberazione anticipata specia le) per il periodo  

2010-2015  deH 'aum ento della  detrazione di pena  (liberazione anticipata  

di cui all'articolo 5 4  dell'ord in am en to  penitenziario) da 45  a 75 giorni a 

sem estre  per i d eten u ti che abb iano dato  prova di partecipazione  

all'opera di rieducazione;

- l'istituzione del Garante nazionale de lle  p erson e  private delia libertà 

personale, co m e  organism o in d ipendente le  cui connotazion i verranno 

rego lam en tate  in m od o ta le  da corrispondere a qu anto richiesto dal 

Protocollo opzionale  delle  Nazioni Unite alla C onvenzione contro la 

tortura (OPCAT) p er l'istituzione di un M eccanism o nazionale di 

prevenzione (IMPM);

- la previsione di una procedura giurisdizionale di reclam o (di cui 

all'articolo 69, com m a 6, dell'O rdinam ento penitenziario) da parte  del
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d e ten u to  con la previsione da parte del m agistrato  di sorveglianza di 

ordinare all'Am m inistrazione penitenziaria di porre rim edio.

L«gce 28 aorile 2014 n 67 dal titolo La nuova legge  prevede:

- l'esten sion e  agli adulti del sistem a, già p ositivam en te sperim en tato  nel 

sistem a m inorile, seco n d o  cui per i reati puniti con reclusione fino a 4 
anni o  pena pecuniaria o per i quali è  prevista la citazione diretta a 

giudizio, l'im putato può ch iedere la so sp en s io n e  del p rocesso  con m essa  

alla prova. La misura, applicabile una so la  vo lta  e  con esc lu sion e  dei soli 

delinquenti abituali, con siste  in lavori di pubblica utilità e  com porta  la 

prestazion e di co n d o tte  riparatone e  (se  possibile) risarcitone, con 

l'affidam ento al servizio socia le  per lo svo lg im en to  di un program m a di 

recupero. L'esito positivo  della prova estin gu e  il reato , m en tre in caso  di 

trasgression e del program m a o di nuovi delitti la misura è  revocata (il 

periodo di prova so sp en d e  la prescrizione). L'istituto si configura com e  

analogo al sistem a di prabotian previsto in diversi Paesi del Consìglio 

d'Europa,

- la previsione della d e ten z io n e  dom iciliare com e pena principale da 

applicare a tu tte  le contravvenzioni a ttu a lm en te  pu nite  con l'arresto e  a 

tutti i delitti la cui pena ed itta le  m assim a è  di 3 anni di reclusione; ne, 

caso  di p en e  il cui m assim o ed itta le  è  tra 3 e  5 anni, è  il g iudice decide, 

ten en d o  co n to  della gravità del rea to  e  della capacità a delinquere;

- la possibilità per la d e ten z io n e  non carceraria di avere durata per singoli 

giorni della settim an a o fasce orarie, con l'eventu ale  applicazione di 

braccialetto e lettron ico , ten u to  con to  della  tu tela della persona offesa  

(resta esclusa  la possibilità per chi non ha dom icilio o per chi viola le 

prescrizioni);

- la possibilità di affiancare la d e ten z io n e  dom iciliare con la sanzione del 

lavoro di pubblica utilità;

- la depenalizzazione del reato di im m igrazione clandestina;

- la delega al govern o  p er la trasform azione di un'am pia p latea di reati 

minori in illeciti amm inistrativi;

- l'elim inazione del p rocesso  in contum acia: s e  l’im p utato  è  irreperibile, il 

giudice so sp e n d e  il processo , p o ten d o  però acquisire le prove non  

rinviabili e  so sp en d en d o  la prescrizione (nuove ricerche dell'im putato  

son o  avviate alla scad en za di un anno e  per ogni anno successivo).

"Deleghe al Governo in materia di 
pene detentive non carcerarie e di 
riforma del sistema saniionatorio. 
Disposizioni in materia di 
sospensione del procedimento con 
messa alla prova e nei confronti 
degli irreperibili".

La legge era stata  annunciata nelle  

precedenti com unicazioni ed  è  stata  

ora approvata e pubblicata sulla 

G azzetta Ufficiale il 2 m aggio 2014 .

Conversione in legge del Decreto 
Legge 36/2014

( le g g e  di c o n v e r s io n e  a p p ro v a ta  

d e f in it iv a m e n te  il 14  m a g g io  

2 0 1 4 )

C on s e n te n z a  n. 3 2  d e p o s ita t a  il 25  fe b b r a io  2 0 1 4 , la C orte  

C o st itu z io n a le  ha d ic h ia ra to  l'illeg ittim ità  c o s t i tu z io n a le  d e l D e c r e to  

le g g e  3 0  d ic e m b r e  2 0 0 5  (c o n v e r t ito  in L egge  2 1  fe b b r a io  2 0 0 6  n. 4 9 )  in 

m a ter ia  di d e t e n z io n e ,  tr a ff ico , c e s s io n e ,  c o lt iv a z io n e  e  a ltro  di 

s o s ta n z e  s tu p e fa c e n t i .  P er e f f e t t o  d e lla  s e n te n z a  d e lla  C o rte , è  s ta ta




